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Any person deeming himself aggrieved by this Order may appeal against this order
in Form E.A.l to Commissioner (Appeals), Central GST, Central GST Bhavan, Near
Government Polytechnic, Ambawadi, Ahmedabad -15 within sixty days from date of
its communication. The appeal should bear a court fee stamp of Rs.2.00/- only.
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An appeal against this order shall lie before the Commissioner (Appeal) on payment
of 7.5% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute."

T743f/Reference : Show Cause Notice No. F. No. V.84/4-48/Aqua/OA-I/18-19 dated
04.01.2019, issued to M/s. Aqua Machineries Private Limited, Plot No. 3821, PhaseIV, GIDC, Vatva, Ahmedabad-382445.
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BRIEF FACTS OF THE CASE:
M/s. Aqua Machineries Private Limited, Plot No. 3821, Phase-IV, GIDC, Vatva,
Ahmedabad-3 82445 (hereinafter referred to as ‘the noticee’ or ‘the assessee) registered with
the Central Excise Department under ECC No. AACCP3014AXM001 for manufacture and
clearance of excisable goods i.e. Water Submersible Pumps and Parts thereof falling under
Chapter Heading 8413 of the First Schedule to the Central Excise Tariff Act, 1985, was availing
Cenvat credit under CENVAT Credit Rules, 2004, and holds GSTIN No. 24AACCP3014A1ZB.
2.

Whereas, on the basis of intelligence received, thatthe noticee in respect of contract made
with M/s Gujarat Water Infrastructure Limited, (herein after referred to as 'GWIL), that the
noticee was evading Central Excise duty by availing wrong exemption under Notification No.
12/2012 C.E. dated 17.03.2012 (Sr.No.233) read with condition No. 23 of the said Notification,
in respect of Work Order No. GWIL/K-Network/Bhachau PS/Work Order/2785 dated
31.12.2014, by producing the Certificate No. Mag/Pol/ CEO/2115 dated 24.01.2015, as amended
by Certificate No. Mag/Pol/CEO/6115 dated 13.02.2015, issued by the District Magistrate,
Kachchh-Bhuj, a verification process was initiated.
3.
Whereas, the Department, vide letter F. No. 50-56/AR-I/Aqua/2016-17 dated 30.09.2016,
asked the noticee to submit the details pertaining to the quantity/value of goods cleared to M/s
GWIL, against the above said certificates issued by the District Magistrate, Kachchh-Bhuj, under
Notification No.12/2012 C.E. dated 17.03.2012 (Sr. No.233), along with the Contract
Agreement/Work Order and they were further asked whether they are eligible for the excise duty
exemption. The noticee, vide their letter no. Ref: AQUA/EXCISE/16-17 dated 10.10.2016
submitted the details of the clearances made under the said exemption certificates and the Work
Order/Contract Agreement, as referred in the subject SCN at para 3.

Whereas, the noticee vide their letter dated 28.11.2016 further clarified that they were
legally entitled to the exemption of Notification No.l2/2012-CE dated 17.03.2012 for the goods
supplied by them to GWIL for the project of supply, installation, testing and commissioning of
submerged Centrifugal Pump and allied equipments and construction of sump and panel
room with 10 years comprehensive O&M at Bhachau, District-Kutch; that in the tender
documents, it was clearly stated at Annexure-II that the bidder shall quote his rates without
excise duty; that for the purpose of availing benefits/concessions in accordance with Central
Excise Notification No. 47/2002 dated 06.09.2002, and its latest revision or any other applicable
notification, GWIL will issue the Project Eligibility Certificate duly signed by the Collector and
GWIL; that it was also stated in Annexure-II of the tender documents that the excise duty
exemption would be applicable for all electro-mechanical items, M.S. pipes and all kind of
valves, flow-meters etc. and submitted the extracts of Annexure-II of the relevant tender
documents, which read as under:4.

“The bidder shall quote his rates without the Excise duty for the purpose of
availing benefits/concessions in accordance with Central Excise Notification
No,47/2002-CE dated 6.9.2002 and its latest revisions or any other applicable
notifications, the GWIL will issue the Project eligibility certificate duly signed by
the Collector and GWIL.
The Excise duty exemption will be applicable for all Electro-mechanical
items, MS pipes and all kind of Valves, Flow meters, etc. It will be responsibility of
the bidder to make assessment of benefits due to the Notifications and Certificate
as above. In case the contractor does not get the Excise duty exemption benefits,
no payments against Excise duty will be made by GWIL. ”
The relevant text of Notification No. 12/2012-CE dated 17.03.2012 is reproduced
5.1
hereunder for reference:
“In exercise of the powers conferred by sub-section (I) of section 5A of the
the Central Government, being
Central Excise Act, 1944 (1 of 1944)
satisfied that it is necessary in the public interest so to do, hereby exempts the
excisable goods of the description specified in column (3) of the Table below read
with relevant List appended hereto and falling within the Chapter, heading or
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sub-heading or tariff item of the First Schedule to the Central Excise Tariff Act,
1985 (5 of 1986) (hereinafter referred to as the Excise TariffAct), as are given in
the corresponding entry in column (2) of the said Table, from so much of the duty
of excise specified thereon under the First Schedule to the Excise TariffAct, as is
in excess of the amount calculated at the rate specified in the corresponding entry
in column (4) of the said Table and subject to the relevant conditions annexed to
this notification, if any, specified in the corresponding entry in column (5) of the
Table aforesaid:..............................................

Ts

Table
SI.
No

Chapter or
heading or sub
heading or tariff
item of the First
Schedule

Description of excisable goods

Rate

Condi
(ion
No

J

2

3

4

5

233

84 or any other
Chapter

Nil

23

The following goods, namely
(1) All items of machinery, including instruments,
apparatus and appliances, auxiliary equipment and
their components or parts required for setting up of
water treatment plants;
(2) Pipes and pipe fittings needed for delivery of
water from its source to the plant (including the clear
treated water reservoir, if any, thereof), and from
there to the first storage point;
(3) Pipes and pipe fittings of outer diameter
exceeding 10 cm when such pipes are integral part of
the water supply projects.
Explanation.- For the purposes of this entry, water
treatment plants includes a plant for desalination,
demineralisation or purification of water or for
carrying out any similar process or processes
intended to make the water fit for human or animal
consumption, but does not include a plant supplying
waterfor industrial purposes.
ANNEXURE

Condition No.

Conditions

23.

If a certificate issued by the Collector or District Magistrate or Deputy
Commissioner of the District in which the plant is located, is produced to the
Deputy Commissioner of Central Excise or the Assistant Commissioner of
Central Excise, as the case may be, having jurisdiction, to the effect that such
goods are clearedfor the intended use specified in column (3) of the Table.

5.2
Clause (1) of Sr. No. 233 of Notification No. 12/2012-CE dated 17.03.2012 exempts
Central Excise duty on all items of machinery (falling under Chapter 84 or any other Chapter),
including instruments, apparatus and appliances, auxiliary equipments and their components or
parts required for setting up of water treatment plants.
5.3
Clause (2) of Sr. No. 233 of Notification No. 12/2012-CE dated 17.03.2012 exempts
Central Excise duty on pipes and pipe fittings needed for delivery of water from its source to the
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plant (including the clear treated water reservoir, if any thereof), and from there to the first
storage point.
5.4
Clause (3) of Sr. No. 233 of Notification No. 12/2012-CE dated 17.03.2012 exempts
Central Excise duty on pipes and pipe fittings of outer diameter exceeding 10 cm when such
pipes are integral part of the water supply projects.
5.5
The exemption under clauses (1), (2) and (3) of Entry No. 233 of Notification No.
12/2012-CE referred above is subject to condition 23 annexed to the said notification. Condition
No.23 specifies that a certificate issued by the Collector or District Magistrate or Deputy
Commissioner of the District in which the plant is located, is produced to the Deputy
Commissioner of Central Excise or the Assistant Commissioner of Central Excise, as the case
may be having jurisdiction, to the effect that such goods are cleared for the intended use
specified in column (3) of the Table to the Notification
5.6 . The term Water Treatment Plant has been explained under the explanation below
Sr.No.233 of Notification No. 12/2012-CE wherein it is stated that Water Treatment plant
includes a plant for desalination, demineralisation or purification of water or for carrying out any
similar process or processes intended to make the water fit for human or animal consumption, but
does not include a plant supplying water for industrial purposes.
6.
From the Certificate No. Mag/Pol/CEO/2115 dated 24.01.2015 and its amendment vide
certificate No. Mag/Pol/CEO/6115 dated 13.02.2015 issued by the District Magistrate, KachchhBhuj and submitted by the said noticee, it appears that the materials as per Annexure-1 to the
Contract/work order are required for executing the work of supply, installation, testing and
commissioning of submerged Centrifugal Pump and allied equipments and construction of
sump and panel room with 10 years comprehensive O&M at Bhachauand are meant for
intended use as integral part of water supply projects and are exempted from excise duty.
Whereas, it appears from the above said notification that the materials supplied by the
7.1
noticee is certified to be for intended use of the integral part of Water Supply Project. Clause 3
of Sr. No. 233 of Notification No. 12/2012-CE exempted ‘pipes and pipe fittings of outer
diameter exceeding 10 cm when such pipes are integral part of the Water Supply Project. The
materials supplied by the noticee are not “Pipes and Pipe Fittings of outer diameter exceeding 10
cm” and therefore do not appear to be covered by Clause 3 of Sr. No. 233 of Notification No.
12/2012-CE. The descriptions of the items as per the certificate and the Contract
agreement/Work order and on the invoices (as mentioned at Table-1 below Para-3 to the SCN)
does not match with the description specified at clause (3) of Sr.No.233 of the Notification No.
12/2012-CE and therefore, it appears that exemption of clause (3) of Sr.No.233 of the said
notification is not admissible to the noticee.
From the invoices, it is seen that the noticee has cleared Submerged Centrifugal Pumps
7.2
sets with Horizontal, Portable, Water Immersed Dry Air filled Class “F” insulated, induction
motor, Vacuum pressure impregnation treatment, non-driven insulated bearing, (of different
discharge capacity) and as per the certificate issued by the District Magistrate, Kachchh-Bhuj, the
goods were certified as meant for intended use of the integral part of water supply projects.
Whereas, further from the description of the items mentioned in the Annexure-1 of the
7.3
contract agreement/work order issued by the District Magistrate, Kachchh-Bhuj and from the
description and Tariff classification mentioned in the invoices for the goods supplied by the
noticee (mentioned at Table-1 below Para-3 to the SCN), it appears that the goods cleared by the
said noticee are items of machinery falling under CTH 84137010. The items of machinery
appears exempt from Central Excise duty leviable thereon in accordance with clause (1) of
Sr.No.233 of Notification No. 12/2012-CE dated 17.03.2012,. if the same are required for
setting up of water treatment plants, subject to condition No. 23 that a certificate issued by the
Collector/District Magistrate/ Deputy Commissioner of the District in which the plant is located,
is produced to the Deputy/Assistant Commissioner of Central Excise, having jurisdiction, to the
effect that such goods are cleared for the intended use specified in column (3) of the Table i.e.for
setting up of water treatment plants.
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Further inquiry was caused by the jurisdictional Central Excise Authorities and summons
8.1
dated 06.01.2017 was issued to M/s Aqua Machineries Private Limited to appear before the
Range Superintendent along with all the relevant documents. In pursuance of the above said
summons, Shri Basant Maurya, Senior Accountant and Authorized Signatory on behalf of the
noticee appeared before the Range Superintendent on 31.01.2017 and gave his statement under
Section 14 of the Central Excise Act, 1944 (herein after referred to as the ‘CEA, 1944’). In his
statement, Shri Basant Maurya, stated that he works as Senior Accountant and Authorized
Signatoryof M/s. Aqua Machineries Pvt. Ltd; thathe is aware with the day to day activity related
to Central Excise matters of the firm; that he is authorized to give statement, which is binding to
the company and their Directors for ai! Central Excise matters; that M/s. Aqua Machineries Pvt.
Ltd. is engaged in the manufacture of Water-submersible pumps, Submersible pumps and parts
thereof falling under Chapter 8413 of the First Schedule to the Central Excise Tariff Act, 1985
and they are availing the facility of CENVAT Credit under CENVAT Credit Rules, 2004; that he
has been mainly attending the general office work including Central Excise matters and he is
well conversant with the law, procedure and practice of Central Excise Act, 1944 and the rules
made there under. On being asked about the certificates issued by District Magistrate certifying
that the materials are integral part of drinking water supply project and not for Water Treatment
plants and therefore the exemption is wrongly availed to which he stated that they have cleared
the goods based on certificate issued by District Magistrate Kutch under notification no. 12/2012
CE dated 17.03.2012 (sr. no. 233). On being further asked as to whether the goods supplied by
them is fit for setting of water treatment plants such as machinery items capable of carrying out
process of desalination, demineralization or purification of water he stated that it is an integral
part of the process.
From the statement of Shri Basant Maurya, Authorised Signatory of the M/s. Aqua
8.2
Machineries Private Limited, it reveal that the said noticee had knowledge that the said
project did not involve water treatment plant and deliberately availed exemption on the
basis of erroneous certificates to evade payment of Central Excise duty at applicable rate
on the value of the finished goods.
As clarified by the noticee vide their letter dated 28.11.2016, the said project is for
9.
supply, installation, testing and commissioning of submerged Centrifugal Pump and allied
equipments and construction of sump and panel room with 10 years comprehensive O&M at
Bhachau, District-Kutch. Thus, it appears that the assessee is not only involved with supply of
goods but also with installation, testing and commissioning of submerged Centrifugal Pump and
allied equipments and construction of sump and panel room with 10 years comprehensive O&M
at the site of the project. Therefore, he was in knowledge of the nature of supply and intended use
of the goods supplied by them.
10.
Statement of Shri Abhinaya Jayantibhai Pate], Director of the noticee was recorded on
06.03.2017 under Section 14 of the Central Excise Act, 1944, wherein, he inter-alia stated that he
is the Director of M/s. Aqua Machineries Pvt. Ltd.; that being Director, heis aware with all the
day to day business activities of his company, including matters related to Central Excise; that
Central Excise work related of his company is being looked after by Shri Basant Maurya, who is
the Senior Accountant and Authorised Signatory all the matters related to Central Excise: that he
is fully authorized and competent to give statement on behalf of the company, which is binding
to their company; that he has been shown the statement dated 31.01.2017 of Shri Basant Maurya,
and agreed with all the facts narrated therein as true and correct and fully acceptable to their
company.
II.
Whereas, on further investigation, a letter dated 02.02.2017 was issued to The Chief
General Manager (Project), Gujarat Water Infrastructure Limited (GWIL), Gandhinagar, wherein
he was requested to provide details/documents of the conditions laid in the tender pertaining to
Central Excise duty exemptions; that if the bidder does not get the duty exemption benefit then
what are the terms and conditions laid. It was also asked to explain as to on what grounds it was
recommended to District Magistrate to issue certificate for Central Excise duty exemption for the
said work project. The Chief General Manager (Project), GWIL, vide his letter dated 16.02.2017,
submitted that the said goods are cleared under exemption certificate issued by District
Magistrate Kuchchh-Bhuj based on Notification No.12/2012 CE dated 17.03.2012 and tender
terms conditions have been clarified vide the minutes of the bid meeting that bidder shall quote
his rates without excise duty. However, he failed to clarify in respect of grounds of
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recommendation to District Magistrate to issue certificate for Centra! Excise duty exemption for
the said work project.
12.
On the basis of certificate issued, a letter F.No. 51-02/AR-I/MISC/2016-17 dated
10.02.2017, was issued to the District Collector, Kutch seeking clarifications as to whether the
said goods can be considered for setting up of Water Treatment Plant, as the certificate only
certifies that the goods are meant for integral part of water supply project. He was further asked
to clarify as to whether the said exemption certificates have been withdrawn/revoked by them.
The District Collector, Kachchh, vide his letter dated 21.02.2017, informed that the said
exemption certificates dated 24.01.2015 and 13.02.2015 have been issued, in favour of M/s Aqua
Machineries Pvt. Ltd., Ahmedabad, on the basis of recommendations made by the Chief General
Manager (Project), GWIL, Gandhinagar, for the project of Bhachau Pumping Station. He also
informed that the Chief Manager (Project), GWIL, Gandhinagar vide his letter No.
GWIL/806/2016 dated 22.04.2016 had submitted that as per Item No. 78 of the Agreement
between M/s. Aqua Machineries Pvt. Ltd. and GWIL, bidder had quoted the price without
Central Excise duty as per the provisions of Notification No. 47/2002, which means that in
absence of Central Excise Duty exemption certificate, GWIL is required to bear the Central
Excise Duty and if the Central Excise Duty exemption certificate is issued, GWIL is not required
to make payment against C. Ex. Duty, thus the bidder is not concerned with bid amount quoted
with Excise duty and the bidder is not affected whether Central Excise Duty exemption is given
or not. He also pointed out that there was a contradiction in the said letter of the Chief Manager
(Project), wherein it was also stated that ‘in case the contractor does not get the excise duty
exemption benefit, no payment against the excise duty will be made by GWIL. On this
contradiction, the District Magistrate further asked for factual details, for which the Chief
General Manager (Project) vide letter No. GWIL/Bhuj-K.utch/950/2016 dated 05.05.2016 replied
that after careful consideration, as the Excise duty exemption was admissible as per Government
of India’s Notification, the issue was clarified in the context of Notifications referred to in letter
No. GWIL/806/2016 dated 22.04.2016, during pre-bid queries also, before calling for the bids
and all the participants in tender were informed to bid the price without Excise Duty and it was
implemented accordingly. He further informed that the said exemption certificates have not been
withdrawn/revoked by them, in view the clarification submitted by the Chief General Manager
(Project), GWIL, Gandhinagar, vide his letter no. GWIL/806/2016 dated 22.04.2016. He also
submitted copy of letter ref no. GWIL/BHACHAU PS/PAC/110 dated 19.01.2015 and letter ref
no. GWIL/BHACHAU PS/EXCISE/275 dated 09.02.2015, whereby the CGM(P), GWIL has
undertaken whole responsibility in respect of issuance of Exemption Certificate and
recommended to issue above said certificates, with clear understanding in this respect.
While going through the above said letter no. GWIL/806/2016 dated 22.04.2016 of
13.
GWIL, it is found that the Chief General Manager (Project), GWIL, Gandhinagar, had clarified
to the Collector, Kutch, in respect of eligibility concerns that the said notifications no. 47/2002
dated 06.09.2002 and 12/2012 dated 17.03.2012, GWIL is providing water for the purpose of
drinking water to the people, which are further being utilised by the GWSSB for filter
plant and distribution by the RWSS. On perusal of Certificate issued by the District
Magistrate, it appears that it does not match the requirement of water treatment plant as
explained under the explanation below Sr.No.233 of Notification No. 12/2012-CE. Further, the
certificate issued by the District Magistrate, Kachchh-Bhuj certifies that Pumps and other goods
(as per annexure-1 to the said certificates) are meant for intended use of the integral part of water
supply projects. The goods cleared by the noticee are Pumps and its parts [qualify to be items of
machinery as mentioned in clause (1)] and therefore they are eligible for exemption only if used
to set up for water treatment plant.
Whereas, subsequently, further inquiry was caused by the jurisdictional Central Excise
14.
Authorities and summons dated 16.03.2017 was issued to Shri Ravi Solanki, The Chief General
Manager (Projects) of M/s GWIL, to appear before the Range Superintendent along with all the
relevant documents. In pursuance of the above said summons, Shri Ravi Solanki, appeared
before the Range Superintendent on 27.03.2017 and gave his statement under Section 14 of the
Central Excise Act, 1944. In his statement, Shri Ravi Solanki, inter-alia stated that he works as
Chief General Manager of Gujarat Water Infrastructure Limited; that he is aware with the day to
day activity related to design, engineering and construction of water supply projects; that GWIL
procures raw water from canal and other reservoirs and supplies it to the Gujarat Water Supply
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and Sewerage Board (GWSSB), who further filters water by its various treatment plants and
distributes further to village level sumps, for humans and animal consumption; that looking
comprehensively on the basis of Drinking Water supply requirement assessed by Water
Supply department, the execution of raw water drawal project is given to GWIL and water
treatment and distribution projects is being given to GWSSB; that after treatment Water and
Sanitation Management Organisation(WASMO) then takes care for its further in-village
distribution of drinking water; that they ascertain the excise duty exemption to the vendors on the
basis of the notification issued from time to time by CBEC, including notification no. 12/2012CE dated 17.03.2012, sr. no. 233; that GWIL clarifies in the general conditions of the contract of
the volume of the tender document mentioned in the Anexure II, where the bidder shall quote his
rates without the Excise duty for the purpose of availing benefits/concessions in accordance with
Central Excise Notification No.47/2002-CE dated 6.9.2002 and its latest revisions or any other
applicable notifications, the Excise duty exemption will be applicable for all Electro-mechanical
items, MS pipes and all kind of Valves, Flow meters, etc., it will be responsibility of the bidder to
make assessment of benefits due to the Notifications and Certificate as above and in case the
contractor does not get the excise duty exemption benefits, no payments against excise duty will
be made by GWIL; that water produced by GWIL is raw water, which is subsequently
supplied to the Gujarat Water Supply and Sewerage Board (GWSSB) for the water
treatment and the entire quantity is used for human and animal consumption; that looking to the
context of this segment of scope of work it was not involving the treatment; that the liability of
work was well explained in the bid as per the scope of the work that the raw water is to be
got from the line of NC-9. collect it into the sump at Bhachau and to be pumped it again (by
the buster pumping station created by the bidder) in to the line from Bhachau to
Based on the
Varshamedi, so the excise duty liability was well understood by the bidder,
statement discussed above it appears that the Chief General Manager (Projects) is aware of the
difference between water supply project which is being handled by GWIL and water treatment
plant which is being handled by GWSSB. Hence as explained from the various statements and
clarifications issued by the District Collector, it appears that the goods for exemption under
Notification No. 12/2012-CE has been claimed is not eligible under clause (1) of Notification
read with explanation mentioned in the Notification. Therefore, it appears goods though fall
under Chapter heading 84. but, since it is not meant for Water Treatment the noticee wrongly
availed the benefit.
Whereas, it appears that the Central Excise duty exemption certificate has been signed
15.
and recommended for approval by Shri Ravi Solanki, the Chief General Manager (Projects),
GWIL, Gandhinagar, for erroneous exemption under Notification 12/2012 CE dated 17.03.2012
(Sr. No.233), contrary to the facts that the said project did not involve water treatment plant.
Further, the goods viz., Pumps and its parts which were recommended as required for intended
use as integral part of the water supply project also did not match with the requirements of
Sr.No.233 of Notification No.12/2012-CE. Based on the statement discussed above it appeared
that the Chief General Manager (Projects) was aware of the difference between water supply
project which was being handled by GWIL and water treatment plant which was being handled
by GWSSB. As explained in para 12 where the query raised by the Collector and the reply given
by GWIL vide letter dated 05.05.2016 the Chief General Manager (Projects) had reconfirmed
that the terms of the contract and the proposal for the exemption certificate was in consonance
with the notification. It also appeared from the said letter dated 22.04.2016 sent by GWIL in
tabular column (6) without heading he had differentiated the activity of GWIL (as Water Supply
Project) and GWSSB (Water Treatment Plant). Thus, it appeared that Shri Ravi Solanki, Chief
General Manager (Projects), GWIL, Gandhinagar had intentionally connived with the noticee to
evade the payment of duty. He appears to be well aware that the materials supplied by the noticee
were not eligible for exemption under Sr. No. 233 of Notification No. 12/2012-CE, still he
caused the issuance of Central Excise Duty Exemption Certificate and thereby enabled the
evasion of Central Excise Duty by the said noticee. A person of the caliber and technical know
how equal to the Chief General Manager (Projects) is supposed to be well versed with the
difference between water supply projects and water treatment plants. He must be well conversant
with the terminology of water treatment plant and won’t confuse with water supply projects.
Thus, it appeared that Shri Ravi Solanki, Chief General Manager (Project), GWIL, Gandhinagar
has intentionally misguided the Collector Kachchh to issue the above said erroneous exemption
certificates. Thus, Shri Ravi Solanki, the Chief General Manager (Projects), GWIL, Gandhinagar,
has rendered himself liable for penalty under Rule 26 of Central Excise rules, 2002.
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16.1 Whereas, the certificates issued by the District Collector certify that these materials shall
form an integral part of above mentioned drinking water supply project. But these certificates fail
to clarify that the said project is for setting up of water treatment plants. On perusal of
certificate issued by the District Collector, it is not forthcoming that water supply project referred
to in the said certificate is a water treatment plant as explained under the explanation below
Sr.No.233 of Notification No. 12/2012-CE dated 17.03.2012 according to which Water
Treatment plant includes a plant for desalination, demineralisation or purification of water or for
carrying out any similar process or processes intended to make the water fit for human or animal
consumption, but does not include a plant supplying water for industrial purposes.
16.2 The certificate issued by the District Magistrate does not certify that the project is a water
treatment plant for desalination, demineralisation or purification of water or for carrying out any
similar process. Therefore, the same did not appear to be eligible for the exemption available at
clause (1) of Sr.No.233 of Notification 12/2012-CE.
16.3 The certificate issued by the District Magistrate instead certifies that the goods are meant
for intended use as integral part of water supply project. Exemption to integral part of water
supply project is covered at clause (3) of Sr.No.233 which grants exemption only to the pipes and
pipe fittings of outer diameter exceeding 10 cm and not to Pumps/Submersible Pumps (as
mentioned at Table-1 below Para-3 to the SCN). The description of the items appearing in the
invoices, under which the goods are cleared (as mentioned at Table-1 below Para-3 to the SCN)
and in the Annexure-1 to the Contract agreement/Work order (as mentioned at Para 8.1 of the
SCN) do not match with the description specified at clause (3) of Sr.No.233 Notification and
therefore, it appeared that exemption of clause (3) of Sr.No.233 was not admissible to the
noticee.
17.1 Whereas, the noticee submitted that in the tender documents, at Annexure-II it was stated
that the bidder shall quote his rates without excise duty; that for the purpose of availing
benefits/concessions in accordance with Central Excise Notification No. 47/2002 dated
06.09.2002, and its latest revision or any other applicable notification, GWIL will issue the
Project Eligibility Certificate duly signed by the Collector and GWIL and it will be
responsibility of the bidder to make assessment of benefits due to the Notifications and
Certificate as above and in case the contractor does not get the Excise duty exemption benefits,
no payments against excise duty will be made by GWIL.
17.2 In the instant case based on the certificates issued by the District Collector, KuchchhBhuj, the noticee supplied Pumps/Submersible pumps and its parts which appear to be items of
machinery, exemption to items of machinery is admissible as per clause (1) of Sr. No. 233 of
Notification No. 12/2012-CE dated 17.03.2012 which are required for setting up of water
treatment plants subject to condition 23. Water treatment Plant has been explained under the
explanation below Sr.No.233 of Notification No. 12/2012-CE dated 17.03.2012 wherein, it is
specified that Water Treatment plant includes a plant for desalination, demineralisation or
purification of water or for carrying out any similar process or processes intended to make the
water fit for human or animal consumption, but does not include a plant supplying water for
industrial purposes. The certificate issued by the District Magistrate, Kachhch Bhuj nowhere
certify that the project is a water treatment plant for desalination, demineralisation or purification
of water or for carrying out any similar process as specified in the explanation to the said
notification. Therefore, the noticee did not appear to be eligible for the exemption available at
clause (1) of Sr.No.233 of Notification 12/2012-CE.
17.3 The certificate issued by the District Magistrate certifies that the goods are meant for
intended use as integral part of water supply project. Exemption to integral part of water supply
project is covered at clause (3) of Sr.No.233 of Notification 12/2012-CE which grants exemption
only to the pipes and pipe fittings of outer diameter exceeding 10 cms and not to
Pumps/submersible pumps. The description of the goods cleared by the said noticee and as
appearing in the invoices and at Table-1 below Para-3 to the SCN, the same does not match with
the description specified at clause (3) of Sr.No.233 of the said notification, therefore, the said
noticee is not eligible to the exemption of clause (3) of the said notification and thereby they
appears to have been wrongly availed the exemption.
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Whereas, Annexure-II to the Contract agreement/work order specified that in case
18.
exemption of Notification was not available to the contractor/bidder, in such case no payment
against Central Excise duty would be made by GWIL and the noticee would be liable for the
same, Thus, from the Armexure-II, it transpired that it was the responsibility of the noticee to
ensure that they are eligible for the exemption of Notification No. 12/2012-CE. It appeared that
the noticee failed to fulfill his responsibility. In the era of self assessment, the onus is on the tax
payer to arrive at his liability. The same principal is clearly mentioned in the Annexure-II to the
Contract agreement/Work order which the noticee failed to observe and thereby they appear to
have also violated the contract agreement/work order.
On scrutiny of documents submitted by the noticee, it was found that they have cleared
19.
pumps/submersible pumps, valued at Rs.6,76,95,648/-, at nil rate of duty, under exemption as
discussed above on the basis of certificates, signed and recommended for approval by the Chief
General Manager (Projects), GWIL, Gandhinagar and countersigned and approved by District
Magistrate, Kachchh (Bhuj). As mentioned in the certificates, the same have been issued; to
enable the noticee to avail exemption under Notification no. 12/2012-CE dated 17.03.2012 (Sr.
No.233). On going through these certificates, it is observed that the excisable goods as described
therein are meant for intended use of the integral part of the water supply projects.
20.1 Whereas, from the facts discussed hereinabove, it appears that M/s Aqua Machineries
Pvt. Ltd., cleared Pumps/Submersible pumps and its parts to M/s GWIL availing exemption from
payment of Central Excise duty of Sr. No. 233 of Notification No.l2/2012-CE dated 17.03.2012
read with condition 23 on the basis of certificate issued by the District Magistrate, Kutch Bhuj.
The certificate issued by the District Magistrate certifies that the materials as per Annexure-I to
the work order/contract are meant for the work of supply, installation, testing and commissioning
of submerged Centrifugal Pump and allied equipments and construction of sump and panel room
with 10 years comprehensive O&M at Bhachauand were meant for intended use as integral part
of water supply projects. The items specified in Annexure-1 to the Work order/Contract were
Submerged Centrifugal Pumps which appeared to be items of machinery. Clause (1) of Sr. No.
233 of Notification No. 12/2012-CE dated 17.03.2012 exempts duty on all items of machinery
(Ch.84 or any other Chapter), including instruments, apparatus and appliances, auxiliary
equipments and their components or parts required for setting up of water treatment plants
subject to condition 23. The certificate issued by the District Magistrate, Kachchh-Bhuj did not
certify exclusively that the goods are required for setting up of water treatment plant but certifies
in general way that the said goods are integral part of water supply project; hence the exemption
of clause (1) is not applicable as the same does not fulfill the requirements of Water Treatment
Plant as explained at the explanation below Sr.No.233 of Notification No. 12/2012-CE. The
certificate issued by the District Magistrate, Kachchh-Bhuj certifies that the goods are meant for
intended use as integral part of water supply project. Exemption to integral part of water supply
project appears to be covered at clause (3) of Sr.No.233 which is applicable only to the pipes and
pipe fittings of outer diameter exceeding 10 cm and not to pumps/submersible pumps and its
parts. Since the goods supplied by the noticee are Pumps/Submersible pumps and its parts, the
same does not match with the requirement of clause (3) of Notification No. 12/2012-CE and
therefore exemption of clause (3) is not admissible to the noticee. Hence, it appears that the
noticee has wrongly availed exemption of Sr.No.233 of Notification No. 12/2012-CE from
payment of Central Excise duty at Nil rate as the goods cleared by them were not meant for
setting up of Water Treatment plant as well as not covered as integral part of water supply project
therefore, they have violated the conditions laid down under Notification No. 12/2012-CE dated
17.03.2012 as well as Central Excise Rules, 2002 with an intent to evade payment of Central
Excise duty despite knowing the fact that their goods did not fulfill the conditions laid under said
Notification. In the Annexure-II to the work order/contract it is mentioned that the bidder shall
quote his rates without excise duty, for the purpose of availing benefits/concessions in
accordance with Central Excise Notification. It is further stated that it will be the responsibility
of the bidder to make assessment of benefits due to the notification. In case the contractor does
not get the excise duty exemption, no payment against excise duty will be made by GWIL. In
the era of self assessment, the onus is on the tax payer to arrive at his liability and the same
appears to have been mentioned in the above referred Annexure-II to the work order/contract.
The noticee appears to have willfully suppressed the facts and violated the conditions of the
contract/work order.
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2°.2 All these above said acts of omission and commission on the part of M/s. Aqua
Machineries Private Limited appeared to have committed an offence by way of wilful mis
statement, inasmuch as they have wrongly availed exemption of Sr. No. 233 of Notification No.
12/2012-CE resulting in non payment of duty. They wilfully defrauded the Govt, revenue as
discussed in details in foregoing paras. Hence, they have short paid the duty by reason of fraud,
collusion, or wilful mis-statement or suppression of facts or contravention of provisions of this
Act or of the rules made there under with mala fide intention to evade payment of Central Excise
duty. Thus, the noticee is required to pay Central Excise duty @ 6% of the value of the
goods in view of Sr.No.235 of Notification No. 12/2012-CE dated 17.03.2012, for Power
Driven Pumps primarily designed for handling water (CTH-84137010). The noticee is also
required to pay Central Excise duty equivalent to 12.5% of the value of the goods as
prescribed in the First Schedule to the Central Excise Tariff Act, 1985 for parts of
submersible pumps (CTH-84137097). The said noticee has knowingly evaded the Central
Excise duty on the said clearances under the erroneous exemption certificates issued by the
District Magistrate, Kachchh-Bhuj under Notification No. 12/2012-CE dated 17.03.2012. The
same is required to be recovered from them invoking extended period under Section 11 A(4) of
the Central Excise Act, 1944, along with interest under Section 11AA of the Central Excise Act,
1944 and the goods are liable for confiscation under Rule 25 of the Central Excise Rules 2002.
21.
Whereas, the said noticee, in an era of self assessment when onus of availing legitimate
exemption of Central Excise duty on the goods cleared under exemption certificate issued by the
District Collector under Notification 12/2012 C.E. dated 17.03.2012 (Sr. No.233) despite
knowing that the project was not meant for setting up of Water Treatment Plant, the noticee
knowingly cleared the goods at Nil rate of duty. As per the work order, the noticee was
required not only to supply but also to install, test and commission the submerged
Centrifugal Pump at site. The noticee was very well able to establish that the said project is not
water treatment plant. Thus, it appeared that the said noticee knew and was well aware that the
project executed by them did not involve water treatment plant. Despite knowing that their
goods do not fulfill the conditions laid under the said Notification, they cleared the goods
under erroneous exemption certificates and they were required to pay Central Excise duty on the
said clearances. From the ER-1 returns filed by the assessee for the period from December, 2013
to April, 2017, it was observed that the assessee has cleared goods under exemption under
notification no. 12/2012-C.E. dated 17.03.2012, involving duty amounting to Rs.1,43,47,178/-.
The assessee was asked vide letter dated 23.08.2017, dated 03.04.2018 and dated 16.04.2018 by
the Range Officer to provide details of invoices and work orders of the said goods cleared under
exemption notification no. 12/2012-CE dated 17.03.2012. Instead of providing details, the
assessee defiantly argued vide their letter dated 01.05.2018 that department had already issued
SCN, vide F. No. V.84/15-120/Commr/Aqua/JC/OA-l/2015 dated 02.02.2016, in the same
matter. However, the said SCN was for a different allegation and not for allegation of
admissibility of exemption. Therefore, the Range Officer, vide his letter dated 09.05.2018 and
dated 12.07.2018 further reminded the assessee to provide details of invoices and work orders of
the goods cleared under exemption notification no. 12/2012-CE dated 17.03.2012. The assessee
never bothered to pay any heed to the requests made by the Range Officer to prove eligibility of
the exemption claimed by them and instead adamantly defied to comply. Thus, it appeared that
the said noticee has contravened the provisions laid under Central Excise Rules and Notification
12/2012 C.E. dated 17.03.2012, with intent to evade payment of duty, amounting to Rs.
1,43,47,178/-, on the clearances made during the period from December, 2013 to April, 2017.
The above act of omission on part of the noticee rendered them liable for invoking extended
period under sub-section (4) of Section 11A of Central Excise Act, 1944 and penalty under
Section 11AC of Central Excise Act, 1944, read with Rule 25 of Central Excise Rules, 2002.
In view of the above, M/s Aqua Machineries Pvt. Ltd. appeared to have contravened the
22.
provisions of Section 3 of the Central Excise Act, 1944 in as much as they cleared the excisable
goods without payment of appropriate Central Excise duty; Rule 4 of the Central Excise Rules,
2002 in as much as they had failed to discharge duty on the removal of their final product in the
manner provided under law; Rule 6 of the Central Excise Rules, 2002 inasmuch as they failed to
assess duty on their final products properly; Rule 8 of the Central Excise Rules, 2002 inasmuch
as they failed to pay proper Central Excise duty on their final product by stipulated time;
Provisions of Notification No. 12/2012-CE dated 17.03.2012 read with condition No. 23 to the
said Notification.
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23.

Whereas, it appeared from the facts discussed herein above that the goods cleared by the
noticee were not meant for setting up of water treatment plant but it was for just supply of raw
water from its source. Therefore, the same were not eligible for exemption under Notification
no. 12/2012 CE dated 17.03.2012 (Sr. No.233). Shri Basant Maurya, Senior Accountant and
Authorized Signatory of the noticee has confessed vide his statement on 31.01.2017, under
Section 14 of the Central Excise Act, 1944, that he works as Senior Accountant and Authorized
Signatoryof M/s, Aqua Machineries Pvt. Ltd.; thathe is aware with the day to day activity related
to Central Excise matters of the firm; that he has been mainly attending the general office work
including Central Excise matters and he is well conversant with the law, procedure and practice
of Central Excise Act, 1944 and the rules made there under. Thus, he has played an important
role in duty evasion by the noticee. Shri Basant Maurya acquired possession of, or is in any
way concerned in manufacturing, transporting, removing, depositing, keeping, or in any other
manner deals with any excisable goods which he had known or has reasons to believe are liable
for confiscation under the Act or these Rules. All these acts or omission and commission on the
party of Shri Basant Maurya has rendered himself liable for penalty under Rule 26 of Central
Excise Rules, 2002.
Whereas, it appeared from the facts discussed above that the goods cleared by the noticee
24.
were not meant for setting up of water treatment plant but it was for just supply of raw water
from its source. Therefore, the same were not eligible for exemption under Notification no.
12/2012 C.E. dated 17.03.2012 (Sr. No.233). Shri Abhinaya Jayantibhai Patel, Director of the
assesse, has confessed vide his statement on 06.03.2017, under Section 14 of the Central Excise
Act, 1944, that he is the Director of M/s. Aqua Machineries Pvt. Ltd.; that being director, he
becomes fast aware with all the day to day business activities of his company, including matters
related to Central Excise. He has played an important role in duty evasion by the noticee. Thus
Shri Abhinaya Jayantibhai Patel, Director of M/s. Aqua Machineries Private Limited,
acquired possession of, or is in any way concerned in manufacturing, transporting, removing,
depositing, keeping, or in any other manner deals with any excisable goods which he had known
or has reasons to believe are liable for confiscation under the Act or these rules. All these acts or
omission and commission on the part of Shri Abhinaya Jayantilal Patel, Director has rendered
himself liable for penalty under Rule 26 of Central Excise Rules, 2002.
Whereas, it appears that the Excise duty exemption certificate has been signed and
recommended for approval by Shri Ravi Solanki, the Chief General Manager (Projects), GWIL,
Gandhinagar, for erroneous exemption under Notification 12/2012 CE dated 17.03.2012 (Sr.
No.233), contrary to the facts that the said project did not involve water treatment plant.
Thus, it appears that Shri Ravi Solanki, Chief General Manager (Projects), GWIL, Gandhinagar
has intentionally connived with the noticee to evade the payment of duty. A person of the caliber
and technical know-how equal to the Chief General Manager (Projects) is supposed to be well
versed with the difference between water supply projects and water treatment plants. He must be
well conversant with the terminology of water treatment plant and won’t confuse with water
supply projects. Thus it appears that Shri Ravi Solanki, Chief General Manager (Project),
GWIL, Gandhinagar has intentionally misguided the Collector Kachchh to issue the above said
erroneous exemption certificates. Thus, Shri Ravi Solanki, the Chief General Manager (Projects),
GWIL, Gandhinagar, has rendered himself liable for penalty under Rule 26 of Central Excise
rules, 2002.

25.

26.
Therefore, M/s. Aqua Machineries Private Limited, Plot No. 3821, Phase-IV, GIDC,
Vatva, Ahmedabad-382445 were called upon, vide Show Cause Notice, issued from F. No.
V.84/4-48/Aqua/OA-I/18-19 dated 04.01.2019, to Show Cause to the Joint Commissioner,
Central Excise & GST, Ahmedabad- South, having his office at 7th Floor, Central GST Bhawan,
Rajasva Marg, Ambawadi, Ahmedabad-380015, as to why:
(i)

The amount of duty amounting to Rs. 1,43,47,178/- [One Crore, Forty Three Lakhs,
Forty Seven Thousands, One Hundred and Seventy Eight only), as detailed in
Annexure - 1 annexed to the said show cause notice, for the period from December,
2013 to June, 2017, which was not paid by them, should not be demanded and
recovered from them under Section 11 A(4) the Central Excise Act,1944;
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(ii)

Goods cleared should not be held liable for confiscation under Rule 25 of the Central
Excise Rules, 2002;

(in)

Penalty should not be imposed upon.them under the provisions of Section 11AC of
the Central Excise Act, 1944 read with Rule 25 of Central Excise Rules, 2002, for the
above said contraventions; and

(iv)

Interest at the prescribed rate should not be charged and recovered from them as
applicable from time to time on the above said amount, from them under the
provisions of Section 11AA of the Central Excise Act, 1944.

27.
Further, Shri Abhinaya Jayantibhai Patel, Director of M/s. Aqua Machineries Private
Limited, Plot No. 3821, Phase-IV, GIDC, Vatva, Ahmedabad-382445, (hereinafter referred to as
‘the co-noticee director’) was called upon to Show Cause, as to why Penalty should not be
imposed upon him in terms of Rule 26 of Central Excise Rules 2002.
28.
Shri Basant Maurya, Senior Accountant and Authorized Signatory of M/s. Aqua
Machineries Private Limited, Plot No. 3821, Phase-IV, GIDC, Vatva, Ahmedabad-382445,
(hereinafter referred to as ‘the co-noticee accountant) was also called upon to Show Cause, as
to why Penalty should not be imposed upon him in terms of Rule 26 of Central Excise Rules
2002.
29.
Further, Shri Ravi Solanki, Chief General Manager (Project), M/s Gujarat Water
Infrastructure Limited, Dr. Jivraj Mehta Bhavan, Block no. 1, First floor, Sector - 10,
Gandhinagar - 382 010, (hereinafter referred to as ‘the co-noticee third party) was also called
upon to Show Cause, as to why Penalty should not be imposed upon him in terms of Rule 26 of
Central Excise Rules 2002.
DEFENCE REPLY:
30.
The noticee submitted their defense submission vide their letter no. NIL dated
12.04.2019, received in on 15.04.2019. The noticee made their submissions as under:30.1

Brief facts of the case.

It is submitted that since so many years they are engaged in the manufacture and
30.1.1
clearance of Submersible Pumps primarily designed for handling water, classifiable under
Chapter Heading No.84137010 of CETA, 1985, attracting Central Excise duty @ 6%, vide Sr.
No.235 of Notification No.l2/2012-CE. They are also manufacturing other pumps which attracts
Central Excise duty @12% Tariff Rate. They are also clearing their goods under exemption
available at Sr. No. 234 of Notification No.l2/2012-CE read with condition placed at Sr. No. 41
against International Competitive Bidding. Apart from these they were also clearing their goods
under exemption contemplated under 338, 338 and 339 of the Notification No.l2/2012-CE to
various categories of Power Plants specified against the entries and following all the condition
specified for the said clearances. They were also clearing the goods to the specified Research
Institutes specified under Notification No.lO/1997-CE as amended vide Notification No
16/2007-CE. They availed Cenvat Credit of various Inputs and Input services used in the
manufacture of said goods.
30.2

Exemption under Sr. No. 233 of Notification no. 12/2012-CE.

It is submitted that they were supplying their goods for use in various Water
30.2.1
Supply Projects which includes Water Treatment Project and its Distribution carried out by State
Government of Gujarat through Special Purpose Vehicles [SPV] such as Gujarat Water
Infrastructure Limited [GWIL], Gujarat Water Supply & Sewage Board [GWSSB] and WASMO
as and when orders for various projects were received. On such supply of said pumps they
cleared the same at NIL rate of duty as contemplated under Sr. No. 233 of Notification
No. 12/2012-CE read with condition placed at Sr.23 thereof.
30.3

Audit by Central Excise Department and followed by two SCNs.
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It is submitted that they were registered with Central Excise and Service Tax and
30.3.1
were subjected to Departmental Audit from time to time; that their unit was audited by the
department in the year 2015. On conclusion of Audit, Final Audit Report No. 235/2015-16 (EX)
incorporating various objections observed by the departmental officers was issued to them; that
the notification No.l2/2012-CE amended from time to time granted exemption to the excisable
goods of the description specified in column (3) of the Table, subject to the relevant conditions
annexed to this notification, if any, specified in the corresponding entry in column (5) of the
Table aforesaid, at Sr. No. 233 and the condition no. 23, where-under, they availed exemption, is
tabulated as under:
It is submitted that they were engaged in the manufacture of excisable goods
30.3.2
attracting Central Excise duty @ 6% as provided under Sr. No 235 of Notification No 12/2012CE and simultaneously they were clearing goods under Sr. No. 233 of Notification No. 12/2012CE and various other exemptions granted vide Sr. No. 334, 336, 338 and 339 of Notification
No.l2/2012-CE as amended from time to time and also under Sr. No. 2 of Notification
No.lO/97-CE as amended vide Notification No 16/2007-CE and not maintaining separate
account of Input and Inputs services used in both the categories of clearances, they opted and
complying Rule 6(3)(ii) read with Rule 6(3A) by reversing proportionate Cenvat Credit as
prescribed under the CCR,2004, however, during the course of Audit by the departmental
officers it was observed that they failed to maintain separate records as required under Rule 6(2)
of CCR,2004 and they were not allowed to reverse Cenvat credit in terms of option available
under Rule 6(3)(ii) read with Rule 6(3A) but were required to pay an amount @ 6% as per
option available under Rule 6(3)(i) of CCR,2004.
It is submitted that as they did not agree with the objection raised by the audit
30.3.3
officers, Final Audit Report No. 235/2015-16 (EX) was issued by the Department and was
followed by following two show cause notices demanding differential amount:SCN No

Date

Period involved

Amount

V.85/15-20/Commr/OA1/2015

07-0415

January
2013
January 2015

to

V.84/15-120/aqua/JC/O&A1/2015

02-0116

February
2015
March 2015

to

1,14,34,124
40,61,739

30.4 Investigation by the Department with regard to Sr. No. 233 of Notification no.
12/2012-CE.
30.4 (i)

Clearance to Gujarat Water Infrastructure Limited.

30.4.1
It is submitted that during the period from February 2015 to March 2015, they
have availed exemption from payment of Central Excise duty vide said entry no. 233 against the
Certificate No.Mag/Pol/CEO/2115 dated 24.01.2015 as amended by Certificate
No.Mag/Pol/CE06115 dated 13.2.2015 got issued by one M/s Gujarat Water Infrastructure
Limited. The copy of the said certificate was scanned and produced herein below.
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30.4.2
It is submitted that M/s Gujarat Water Infrastructure Limited is owned by Gujarat
Government having .100% equity therein; that the object of creation of the said entity is available
in the Article of Memorandum; that the Government of Gujarat as a part of their policy carrying
construction of various Integrated Water Supply Project which include Water Treatment
Project and Distribution of water through SPVs GWIL,GWSSB and WASMO in the
various Districts and Villages for supply of potable water for Human and Animal consumption.
30.4 (ii)

Clearance to other than Gujarat Water Infrastructure Limited.

30.4.3
It is submitted that whenever they availed exemption under Sr. No. 233 of
Notification No.l2/2012-CE they have always been supplied required certificate by the
customers and produced before the Jurisdictional Deputy/Assistant Commissioner as per
condition No. 23 of the said notification; that pending decisions of aforesaid two show cause
notices, the department carried out investigation and recorded statements of Shri Basant Maurya,
Authorised signatory and Shri Abhinaya Jayantibhai Patel, Director of M/s Aqua Machineries P
Ltd and Shri Ravi Solanki, Chief General Manager of M/s GWIL and made enquiry from the
District Collector Kutch; that based on the depositions in the aforesaid statements recorded and
details provided with respect to letter dated 16-02-2017 and 21-02-2017 it was concluded by the
department that the goods cleared against the said certificate were meant for the Integral part of
water supply project and were not for setting up of water treatment project for which
exemption available under Sr.No.233 of the Notification No.l2/2012-CE was prescribed and
hence they were not entitled to avail exemption under the said notification.

30.5

Submission.

Exemption correctly availed-Water supply project notified by Govt, of
30.5.1
Gujarat is an integrated project comprising of three activities i.e. Supply of Raw Water
from its source to Water Treatment Plant (WTP), its treatment at WTP and further
distribution of treated water to end users.
It is submitted that it is alleged in the SCN that description of goods mentioned in
certificate does not match with the description of entry at sr. no. 233; that the said allegation is
not correct as the Pumps Supplied are an Integral part of Water Treatment Plant-Exemption
under Sr. No. 233 of Notification No. 12/2012-CE was correctly availed; that the Sr. No. 233
prescribed NIL rate of Central Excise duty for the goods classifiable under Chapter 84 or any
other chapter; that, as deposed by Shri Ravi Solanki, Chief General Manager of GWIL in his
statement recorded by the department M/s Gujarat Water Infrastructure Limited is a 100% owned
Gujarat Government’s company. The said company is engaged in Design, Engineering and
Construction of Water Supply Projects. It procures Raw Water from canal and other reservoirs
and supplies it to the Gujarat Water Supply and Sewerage Board (GWSSB), who further filters
30.5.1.1
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water by its various Water Treatment Plants and distributes further to village level sumps for
human and animal consumption, that looking comprehensively on the basis of drinking water
supply requirement assessed by Water Supply department of Government of Gujarat, the
execution of raw water drawal project is given to GWIL and Water Treatment and Distribution
project is being given to GWSSB. After treatment, Water and Sanitation Management
Organization (WASMO) then takes care for its further Distribution in village for its use as
drinking water.
It is submitted that thus aforesaid allocation of work by the Gujarat Government
30.5.1.2
among the three entities suggest that GWIL will have to supply Raw water from its source to
GWSSB who will give treatment to the Raw water Supplied to it by GWIL . The water so treated
will be distributed onward to villages and Industries through WASMO; that for setting up of
Water Treatment Plant, the person has also to create necessary infrastructure for receipt of Raw
Water without which what the Water Treatment Plant will do is any body’s guess. So
creation of infrastructure for supply of Raw Water was very much essential and a pre stage of
Water Treatment process. This project was allocated to GWIL by the Gujarat Government; that if
any one intends to set up Water treatment Plant, he has to set up plant or infrastructure for receipt
of Raw Water for its consumption to derive pure potable water for further supply for the end
users; therefore it could not be said that such creation of Infrastructure is not the part of setting
up of Water Treatment Plant and thus the activities of Supply of Raw Water by GWIL for its
purification to Water Treatment Plant setup by GWSSB are integrated activities.
It is submitted that to achieve the objective of supply of Potable water for
30.5.1.3
consumption by Human and by Animal, the Gujarat Government created three entities which
work in conjugation from a stage of collection of raw water, its treatment of purification and its
distribution. Without supply of Raw Water from the canal or reservoir its treatment and its
further distribution was not possible. In other words all the three activities are attached integrally
and are inseparable. Therefore, it could not be disputed that all the three activities
performed jointly bv three entities are integrally connected with each other. In the absence
of raw water none of the three can achieve the objectives of the Gujarat Government. Such
project has to be looked as a whole including Water Treatment Plant.
It is submitted that Government of Gujarat initiated a project to supply Potable
30.5.1.4
water in the area of Bhachau, District Bhuj, (Kachchh), for the said purpose the work was
entrusted to all the aforesaid three agencies/entities which are owned by the Government of
Gujarat itself. The respective agencies float tenders for requirement of materials and services for
setting up of the Infrastructures for providing Potable Water. Accordingly, M/s GWIL for
carrying out its function to provide raw water to GWSSB, allotted tender to M/s Aqua
Machineries Pvt.Ltd. for Supply of Materials and Service related to “Supply, Installation,
testing and commissioning of submerged centrifugal Pumps and allied equipment and
construction of sump and penal room with 10 years comprehensive O & M at Bhachau,
District Bhui, (NC 10).”. This infrastructure was created between the point from where
Raw water is lifted from its source bv GWIL and the point of its supply to GWSSB.
Therefore the materials required including Pumps , Pipes and other materials were used in
this Infrastructure.
30.5.1.5

It is submitted that the officer who investigated the case has neither visited the
plant of GWIL for feeding Raw Water to GWSSB nor verified the correctness of the certificate
issued bv the District Magistrate or Deputy Commissioner of the District who has issued the
certificate. As explained earlier, the work of Water Supply Project was allotted by the
Government of Gujarat among the three entities as is deposed by Shri Ravi Solanki, CGM of M/s
GWIL in his statement. Accordingly, M/s GWIL has to create necessary infrastructure/plant for
supply of Raw water from reservoir where the goods supplied by the noticee has been used,
which is pre stage or First stage of Water Treatment Plant; that in this regard they relied on the
decision in the case of ION Exchange flndia-) Ltd vs Commissioner of C. Ex. Chennai reported as
2007(201) ELT 84 (Tri-Chennaik where in the issue was whether the pumps required for
pumping water to higher level can be considered as Integral part of Water Treatment Plant or not;
that in the said decision, it was observed by the Hon’ble Tribunal that as regards pumping of
water to higher level, the appellants have claimed that this activity is also an integral part of
Water Treatment and the Hon’ble Tribunal found that this claim also had gone un-rebutted; that
the ratio of the aforesaid decision is applicable in their case as the Pumps supplied by them to
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M/s Gujarat Water Infrastructure Limited engaged for procuring of Raw Water from canal or
reservoirs and pumping the same to Water Treatment Plant of GWSSB for its treatment and
onward supplies to villages through WASMO. The activity of supply of Raw Water to Water
Treatment Project was an Integral activity for the Gujarat Government. The entities viz. GWIL
and GWSSB are special purpose vehicles of Government of Gujarat. Both the entities are
working in tandem or in conjugation and are integrally connected. Therefore the allegation that
the goods supplied by them to GWIL was not for setting up of water treatment plant, as made in
the show cause notice was not correct.
30.5.1.6
It is submitted that they refer to the Government of India’s Circular No.
659/50/2002-CX dated 6th September, 2002 issued from F. No. 354/159/2002-TRU; that based
on the circular . Notification 12/2012-CE Sr. No. 233(2) covered Pipes required for obtaining
untreated water [Raw water). However, the source of untreated water was far far awav and at
very low level from the Water Treatment Plant. So to suck water from low level and to deliver at
higher level. Pumps are required without which Untreated Water could not be delivered to Water
Treatment Plant. Therefore, the materials other than Pipes were covered in entry at Sr.No.233(1)
required for setting up of Water Treatment Plant.
30.5.1.7
It is submitted that the Government of India, Ministry of Finance, Department of
Revenue in their D.O.F.No.334/l/2007-TRU New Delhi, dated the 28th February, 2007 at para
27 stated that:
27. Water Supply Projects:
27.1 The exemption from excise duty at present available for pipes used in taking
water from w’ater treatment plant, to the first storage point is being continued. It has
also been clarified that the concession will be available for taking water from the
clear (treated) water reservoir attached to the water treatment plant to the first
storage point.
27.2 In addition, exemption has now been extended to all pipes of outer diameter
exceeding 20 centimeter, when such pipes are integral part of the water supply
project. The exemption will be available irrespective of whether such pipes are used
for taking water from treatment plant to the first storage point or from one storage
point to another storage point.
It is submitted that they have rightly claimed the exemption as the activities for
30.5.1.8
supply of Raw Water is considered as Integral part for Water Treatment Plant which is the
genesis of the present issue and relying on the above circular they submitted that the circular
clearly suggests that Central Excise duty would also be exempt on pipes and pipes Fittings
required for obtaining untreated (raw) water from its source to the plant. The pipes were covered
in Sr. No 233(2). Mere laying of pipes from source to WTP will not transfer the Raw Water to
WTP, The Raw Water is required to be pumped for which the Pumps are required. These pumps
are covered in Sr.No.233(1). In this back drop, if one read with the Explanation given below the
entry No.233, with the items listed at Sr. No. 233(1) and (2), the goods cleared against the
Certificate issued by the District Magistrate/Deputy Commissioner of the districts where the
plant is located, was correctly issued and accordingly they have correctly availed the exemption;
that the attention is invited to the case of Rajasthan Tube Mfg. Co.Ltd. vs Commissioner of
Central Excise, Jaipur-II reported as 2016(341)ELT475(Tri-del) wherein the Hon’ble tribunal has
held fhdXPipes neededfor delivery of water from source to plant - Exemption under Notification
No. 6/2002-C.E. - Notification meant for giving benefit to water treatment plants ~ C.B.E. & C.
Circular No. 659/50/2002-CX, dated 6-9-2002 clarifying that exemption available on pipes
requiredfor obtaining untreated water from its source to the plant - Clarification covering pipes
used as casing pipes for tube wells - Benefit cannot be denied to casing pipes.
It is submitted that the pipes connecting from raw water reservoir to Water
30.5.1.9
Treatment Plants runs into kilometers. Without Pumps, water cannot be pumped or dispensed at
the Water Treatment Plant for purification or water treatment. Thus without Pipe and Pipes
fittings and Pumps which are essential equipment for carrying out transfer of Raw Water to
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Water Treatment Plant and without which raw water cannot be pushed or transmitted to the
Water Treatment Plants. Therefore the pumps used for transmission of raw water from its source
to the Water Treatment Plants for purification is clearly covered by the Sr. No. 233(1) of
Notification No.l2/2012-CE which prescribes Nil rate of excise duty for “All items of
machinery, including instruments, apparatus and appliances, auxiliary equipment and
their components or parts required for setting up of water treatment plants”; that all items
of machinery, including instruments, apparatus and appliances, auxiliary equipment and their
components or parts required for setting un of water treatment plants” mentioned in the entry
2330) does not negates the fact that the Plant from which Raw Water is supplied to Water
Treatment Plant is not the Integrally connected as a process of setting up of Water
Treatment Plant. For giving clarity on the issue the Explanation below the entry No 233 has
been given where in it is defined what is ‘Water Treatment Plant’. According to this explanation
Water Treatment Plants includes “a plant for desalination, demineralization or purification of
water or for carrying out any similar process or processes intended to make the water fit for
human or animal consumption, but does not include a plant supplying water for industrial
purposes. Thus to decide the exemption claimed by us, the entire entry 233 has to be read
harmoniously together for considering the items claimed as exempted.
30.5.1.10It is submitted that for interpretation of exemption notification in the case of Bombay
Chemical Pvt. Ltd vs. Collector of Central Excise reported as 1995 (77) E.L.T. 3 (S.C.),
wherein the Hon’ble Supreme Court of India has held thatewe of the settled principles of
construction of an exemption notification is that it should be construed strictly, but once a goods
is found to satisfy the test by which it falls in the exemption notification then it cannot be
excluded from it by construing such notification narrowlv;\hai the aforesaid decision of the Apex
court of the country sets the principle how to interprets the exemption notification when to give
Narrow meaning and Broader meaning for the classification of the goods available in the
notificatiomthat the ratio of the said decision is clearly applicable to their case. In the case on
hand it is the question what is setting up of Water Treatment Plant. In other words the equipment
required for feeding Raw Water to WTP are covered in the phrase “setting up of WTP or Not. In
this regard it is their submission that without feed of water, WTP cannot function. Therefore the
stage of feeding of Raw water is part of setting up of WTP. The scope of Water Treatment plant
is expanded by way of Explanation given in the notification. Whether Plant for the process of
feeding raw water be considered as setting up of Water Treatment Plant? Can the entry No.
233(1) be read in isolation and without explanation given below the entry No.233 which gives
wider meaning to the Water Treatment Plant?
30.5.1.11 In light of aforesaid submission they say and submit that the interpretation by the
department that the pumps were not used in setting up of water treatment plant is not acceptable
and accordingly it is their claim that they have correctly availed NIL rate of duty under Sr. No.
233(1) of Notification No.l2/2012-CE; that the combined reading of the entry No 233(1),(2) and
(3) read with explanation given below restricts only the materials or goods required for plant
supplying water for industrial purposes. Therefore the department have formed__________
very narrow
meaning of setting up of Water Treatment Plant: that the investigating officers have considered
the Term“ Water Supply Project” in very fragmented way just because the Infrastructure created
by GWIL for supply of Raw Water to WTP set up by GWBBS; however they have ignored the
very Intention of the Gujarat Government that the activities carried out by GWIL is very much
part of setting up of Water Treatment Plant; the Setting up of establishment for water supply is
p_art of duties of State. Based on this narrow view by the department, exemption was proposed to
be denied to GWIL. They relied on the decision in the case of Electro Steel Castings Limited vs
reported as 2006(202)ELT 165(Commr.Appl.) where in it was held that Pipes - Exemption Pipes used for transporting water to storage places - Water for consumption supplied from
such storage places - Exemption to such pipes under Notification No. 6/2002-C.E.
Exemption for all storage points available.
30.5.1.12 They submitted that the goods cleared by them against the certificate in question was
used in Water Treatment Plant as the construction of Infrastructure for supply of Raw water by
GWIL was integrally connected to Water Treatment Plant being constructed by GWSSB; that
the Entry exempted the goods having its use in setting up of Water Treatment Plant and not to the
entity who is purchasing the goods. The activities of providing Potable water for human
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consumption were being administered by the'District Collector in whose area Integrated Water
Supply Project was being constructed. It is the usage which District Magistrate or Deputy
Collector was certifying; that the Version of Shri Ravi Solanki CGM of GWIL, in his statement
amply clarified that the goods purchased from them was intended for use in the Integrated water
Supply in the infrastructure which was being created for supply of Raw Water to GWSSB was
definitely to be considered as setting up of Water Treatment Plant as the two activities were
integrally connected.
It is submitted that it is an admitted facts in the show cause notice para 12 that the
30.5.1.13
department vide their letter dated 21-02/AR-I/Misc/20l6-17 dated 10-02-2017 sought
clarification from District Magistrate as to whether the said goods can be considered for setting
up of water treatment Plant, as the certificate only certifies that the goods are meant for integral
part of water supply project. To which District Magistrate stated that the said certificate was
basically based on the recommendation of Chief General Manager (Project) GWIL by Shri Ravi
Solanki, CGM of GWIL who on further query raised by the District Magistrate has in his letter
dated 05.05.2016 mentioned to the District Magistrate that after careful consideration as the
excise duty exemption admissible as per the GOTs Notification No. 12/2012-CE, the issue was
clarified in the context of pre-bid queries before calling for the bids and all the participants in
tender were informed to bid the price without excise duty and it was implemented accordingly,
therefore, his version clearly establishes that the goods are meant for integral part of water supply
project, which includes activity of Supply of Raw Water to WTP carried out by GWIL and as
discussed above in detail which is an essential activity for feeding Raw water from source to
WTP for further treatment. End usage of such goods in creating infrastructure for supply of Raw
Water is very much covered as setting up of Water Treatment Plant.
30.5.1.14
It is submitted that the Back drop in which the District Magistrate have correctly
issued Certificate and it is not the question that Shri Ravi Solanki, CGM have misguided the
District Magistrate and accordingly the allegation leveled against Shri Ravi Solanki that he has
misguided the District Magistrate does not hold water; that accordingly, once the Certificate is
issued by the District Magistrate, for intended use of the goods as contemplated in the exemption
notification, the benefit cannot be denied. In this regard they rely on the decision in the case of P
& C Construction P. Ltd vs Commissioner of Cus&C.Ex., Salem, reported as
2018(18)GSTL462(Tri-chennai) where in Hon’ble tribunal held that Pre-Stressed Concrete
(PSC) pipes supplied to water supply improvement schemes of State Government - Benefit of
Notification No. 6/2002-C.E. and Notification No. 6/2006-C.E. - Certificate issued by
competent authority cannot be overruled - Exemption cannot be denied and demand set aside.
30.6
Duplication of the demand & overlapping of the Period December, 2013 to
March, 2015 and Divergent and Contrary views of department on the same issue.
30.6.1
It is submitted that they were served with two show cause notices for reversal of
Cenvat Credit @ 5%/6%, vide the said show cause notices, where by Exemption availed under
Sr. No 233 of Notification No.l2/2012-CE was accepted by the department for the period
January, 2013 to March 2015. It is an admitted fact that during the period January, 2013 to
March, 2015 they had effected clearance under Sr. No. 233(1) of Notification No.l2/2012-CE
and availed NIL rate of excise duty. Simultaneously they were effecting clearance of their goods
on payment of Central Excise duty @ 6% as prescribed under Sr.No.235 of Notification
NO.12/2012-CE, they opted to reverse proportionate Cenvat Credit availed on common Input and
Input service in terms of Rule 6(3)(ii) read with Rule 6(3A) of CCR,2004, as they had not
maintained separate records for consumption of Input and Input services used commonly for both
the categories of clearances.
It is submitted that the department have issued two show cause notices covering
30.6.2
period January, 2013 to March,2015, seeking reversal of an amount @ 6% in terms of Rule
6(3)(i) of CCR,2004 and demanding differential amount by not accepting proportionate reversal
made by them as prescribed under Rule 6(3)(ii) read with Rule 6(3A) of CCR, 2004. The
department while issuing the aforesaid show cause notices have never challenged Exemption
availed by them in terms of Sr.No.233 of Notification No. 12/2012-CE. The aforesaid two show
cause notices are pending adjudication.lt is submitted that pending decision of the first sets of
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two show cause notices where under proportionate reversal under Rule 6(3 A) of CCR,2004 was
objected, with effect from the noticee has started to reverse an amount @ of 5% /6% plus
education cess as the case may be.It is submitted that now the department have issued present
show cause notice covering period from December, 2013 to April,2017 disallowing the
exemption availed by them as per Sr.No.233 of Notification No.l2/2012-CE and demanded
Central Excise duty @ 6% as per Annexure-1 to the show cause notice for which present
submission is being made.
30.6.3 They submitted that period from January, 2013 to March 2015 is overlapped between two
sets of show cause notices indicating that on the one hand the department has accepted the
exemption availed by them and on the other hand the exemption is denied. It is submitted that
both the sets of show cause notices were issued under the extended period of limitation. In first
sets of show cause notice the department had allowed the exemption and asked them to reverse
the Cenvat Credit under Rule 6(3)(i') of CCR.2004 and in second sets of show cause notice the
department has denied the exemption and demanded Central Excise duty. This is not legal and
correct; that in this regard they relied on the decision of Nizam Sugar Factory vs Collector of
Central Excise A.P. reported as 2006 (197) E.L.T. 465 (S.C.); that they have followed the
condition as and when they have made clearance under this entry and certificate issued by the
District Magistrate of Deputy Collector to the effect that the said goods is used for intended
purpose; that not only that the officer on Audit have also take notice of these certificates and
convinced by the same they asked them for reversal of Input tax credit in their audit objections
raised in Audit Report and as they did not agree with the objection raised, it was culminated in
first sets of two show cause notices.
It is submitted that subsequently investigation initiated with regard to exemption
30.6.4
availed and vide present show cause notice they have been denied the exemption and duty @ 6%
being demanded from them. The department should have investigated the case before issue of
first sets of two show cause notice. Therefore, the action of the department is not legal and
correct in light of aforesaid decision of Nizam Sugar Factory delivered by the Apex court of
India.
30.6.5 It is submitted that thus it will revealed that period covered in first two show cause notice
falls between January, 2013 to March, 2015, whereas the period covered in third show cause
notice is December, 2013 to April, 2017. Thus the period between December, 2013 and March
2015 gets overlapped; that in the first two show cause notices, facts of the matter was that they
were availing exemption under Sr. No. 233 of Notification No.l2/2012-CE, during the period
from January, 2013 to March, 2015 and also making clearance on payment of central excise duty
at the rate of 6% on the other clearance as provided in Sr. No. 235 of the said notification. This
being simultaneous clearance of exempted as well as dutiable clearance and they were reversing
an amount on proportionate basis as provided under option 6(3A)(ii) which was not accepted by
the department and they were asked to reverse an amount @5%/ 6% in the first two show cause
notice; that the facts of the third show cause notice was based on the investigation carried out by
the department on the conclusion that the exemption availed under Sr.No.233 was not correct as
the said clearance was not made for the setting up of the Water Treatment Plant and instead
it was made to the Integral part of water supply project. Accordingly denying the said
exemption they were asked to pay Central Excise duty @ of 6%.
It is submitted that the facts that they were clearing the goods under Sr.
30.6.6
No.233(l) were very much in existence, while all the three show causes notice were issued. First
two show cause notices was issued on the basis of Audit conducted by the officers of the
department. The certificates required for such clearances were also scrutinized by the officers
deployed on audit. They had not objected the exemption and instead reversal made by them,
under Rule 6(3A)(ii) was not accepted and they were asked to reverse an amount @ 5%/6%
under Rule 6(3)(i) of CCR,2004. In other wards while issuing first two show cause notice the
department have not objected the exemption availed by them under Sr. No. 233. In the present
show cause notice they are now denied the benefit of exemption at Sr.No.233.
It is submitted that therefore there are two contrary views of the department with
30.6.7
regard to exemption availed by them. Unless the department forms single opinion with regard to
exemption availed by them, none of the three show cause notices can be decided. As reflected in
the aforesaid table the period between December, 2013 to March, 2015 is overlapped with
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different views though there exists no material suppression of facts on their part as explained in
details in the ensuing paras. Here in the instant case the issue is whether the assessee is entitled to
avail exemption under Sr.No.233 of Notification No. 12/2012-CE is in order or not. This being
so, kind attention is invited to the CBEC’s circular NO.1053/02/2017-CX dated 10-03-2017, in
para 11.2, wherein, it is imperative on the part of department to decide all the three show cause
notices together by the officer competent to decide show cause notice of highest amount instead
the department is engaged in the adjudication of all the three show cause notice separately which
is contrary to the said instruction. Unless it is done, none of the three show cause notices can be
decided.
30.7

Evidence in the form of statement of Shri Ravi Solanki CGM, of GWIL, is made
applicable to all the clearances made to supplies made to all other parties who carried
out Water Treatment Projects without conducting investigation at those parties i.e.
other than GWIL.

It is submitted that they are availing exemption under Sr.No.233, 236, 338 and
30.7.1
339 of Notification No.l2/2012-CE and 10/97-CE, to other than GWIL, Bhuj, however all
these exemptions are proposed to be disallowed based on the investigation carried out by
recording statement of one Shri Ravi Solanki CGM of GWIL. Whereas the facts of the matter are
that they are supplying their goods under Sr. No. 233 (1) to various parties/customers who are
carrying out the work of Water Treatment Plant on behalf of the various states government across
India including various districts of Gujarat. Therefore the present show cause notice is issued
without appreciating correct factual position of each and every clearance made to the customers
other than GWIL.
30.7.2
It is submitted that they are availing several exemption under notification No
12/2012-CE and 10/97-CE, to make the above position clear, the Annexure -1 of the show cause
notice is fragmented into following 10 categories of the “nature of work carried out by the
customers” and relevant Exemption Notification and serial number of the notification and
conditions applicable:
Tablc-1
Sr.
No.

Name of
the Customers

Nature of work
carried out

Notification
no.

Sr.
No.

Condition
no.

1

GWIL Bhuj’Bhachhau

Drinking Water Supply
Project

12/2012-CE

233

23

12/2012-CE

233

23

12/2012-CE

233

23

12/2012-CE

233

23

12/2012-CE

233

23

Water Treatment Plant

12/2012-CE

233

23

Hydro Power Project

12/2012-CE

336

41

Super Thermal Power Station

12/2012-CE

338

43

Super Thermal Power Station

12/2012-CE

339

44

Research & Development
works

10/97-CE

2
3

4
5
6
7
8

9
10

Other than GWIL BhujBhachhau
Other than GWIL BhujBhachhau
Other than GWIL BhujBhachhau
Other than GWIL BhujBhachhau
Other than GWIL BhujBhachhau
Other than GWIL BhujBhachhau
Other than GWIL BhujBhachhau
Other than GWIL BhujBhachhau
Other than GWIL BhujBhachhau

Drinking Water Supply
Project
Drinking Water Supply and
Water Treatment Plant
Sewage Water Treatment
Plant
Water Supply Project/Water
Supply Scheme/Water
Supply Plants

It is submitted that for the sake of further clarity in the submission, aforesaid
Table has now been bifurcated in to two parts. One exclusively for GWIL, Bhuj, Bhachhau,
Gujarat for which Statement of Shri Ravi Solanki, CGM was made applicable and second is
other than GWIL Bhuj, Bhachhau, Gujarat.
30.7.3
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30.7.4
Clearance made to GWIL under Sr. No. 233 of Notification No
(1)
,o
12/2012-CE, where the goods declared to be used in Drinking Water Supply Project.
30.7.4.1
It is submitted that Sr. No. 1 of the above table i.e. the clearances made to GWILBhuj- Bhachhau, Gujarat are tabulated as under for which statement of Shri Ravi Solanki, CGM
of GWIL was recorded. The details of such clearance are as under:
Tablc-1.1
Certificat
e issued
by and
Jurisdicti
on
Dist.
Collection
, Bhuj,
Gujarat
Dist.
Collection
, Bhuj,
Gujarat
Dist.
Collection
, Bhuj,
Gujarat
Dist.
Collection
, Bhuj,
Gujarat
Dist, •
Collection
, Bhuj,
Gujarat
Dist.
Collection
, Bhuj,
Gujarat

Inv
Date
No.
332

336

340

350

351

354

Custom
er
Name

Sr.
Manage
r,
GWIL,
Bhachau
24- .
Sr.
02Manage
2015
r,
GWIL,
Bhachau
Sr.
2602Manage
2015
r,
GWIL,
Bhachau
Sr.
07Manage
032015
r,
GWIL,
Bhachau
Sr.
07Manage
032015
r>
GWIL,
Bhachau
Sr.
10Manage
032015
r,
GWIL,
Bhachau
20022015

Nature
of work
carried

Relevan
t Notifi
cation
no.

Sr.
No.

Conditio
n No.

Cenvat
reversed
or not

GANDHINA
GAR

Drinking
Water
Supply
Project

12/2012

233

23

Reversed

CGM(P),
GWIL,
GANDHINA
GAR

Drinking
Water
Supply
Project

12/2012

233

23

Reversed

CGM(P),
GWIL,
GANDHINA
GAR

Drinking
Water.
Supply
Project

12/2012

233

23

Reversed

CGM{P),

Drinking
Water
Supply
Project

12/2012

233

23

Reversed

GWIL,
GANDHINA
GAR

Drinking
Water
Supply
Project

12/2012

233

23

Reversed

CGM(P),
GWIL,
GANDHINA
GAR

Drinking
Water
Supply
Project

12/2012

233

23

Reversed

Recomm
ending office

CGM(P),
GWIL,

GWIL,
GANDHINA
GAR
CGM(P),

It is submitted that statement of Shri Ravi Solanki, CGM was recorded for the
30.7.4.2
aforesaid clearance and exemption denied to this clearance. That they had reversed Cenvat Credit
under Rule 6(3)(i) of CCR,2004. As submitted in earlier paras justifying exemption, the denial of
exemption and consequential demand of central excise duty is not correct. Assuming without
admitting that exemption is not available, they say and submit that the statement of Shri Ravi
Solanki, shall be confined to aforesaid clearance only and cannot be applied to following cases.
Clearance made to the customers other than GWIL Bhuj, Bhachhau,
30.7.5
(2)
Gujarat under Sr. No. 233 of Notification No. 12/2012-CE, where the goods declared to be
used in following plants:
(a)
(b)
(c)
(d)
(e)
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Drinking Water Supply Project
Drinking Water Supply and Water Treatment Plant
Sewage Water Treatment Plant
Water Supply Project
Water Treatment Plant

30.7.5.1 It is submitted that Sr. No. 2, The clearances made to the customers other than
GWIL -Bhuj- Bhachau, Gujarat arc tabulated as under. No inquiry or Investigation is
made, however Statement of Shri Ravi Solanki, CGM of GWIL applied which is not
correct. The details of such clearance are as under:
Table-1.2
Certificate
issued by
and
Jurisdiction
Dist.
Collector,
Surendrana
gar, Gujarat
Dist.
Collector,
Surendrana
gar, Gujarat
Dist.
Collector,
Surendrana
gar, Gujarat
Dist.
Collector,
Surendrana
gar, Gujarat
Dist.
Collector,
Surendrana
gar, Gujarat
Dist
Collector,
Jhalawar,
Rajasthan
Dist
Collector,
Surendrana
gar, Gujarat
Dist
Collector,
Surendrana
gar, Gujarat
Dist.
Collector,
Surendrana
gar, Gujarat
Dist.
Collector,
Surendrana
gar, Gujarat
Dist.
Collector,
Surendrana
gar, Gujarat
Dist.
Collector,
Surendrana
gar, Gujarat
Dist.
Collector,
Surendrana
gar, Gujarat

Inv.
No.

217

218

219

270

278

511

121

153

197

198

248

249

264
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Date

15102014
15102014
15102014
04122014
11122014

Customer
Name

Pratibha
Industries
Ltd
Pratibha
Industries
Ltd
Pratibha
Industries
Ltd
Pratibha
Industries
Ltd
Pratibha
Industries
Ltd

26032016

SPML
Infra Ltd

29062015

SPML
Infra Ltd

20072015

SPML
Infra Ltd

27092014

SPML
Infra Ltd

27092014

SPML
Infra Ltd

13112014

SPML
Infra Ltd

13112014

SPML
Infra Ltd

01122014

SPML
Infra Ltd

Recoin mcnding
office
CGM(P),
GWIL,
GANDHI
NAGAR
CGM(P),
GWIL,
GANDHI
NAGAR
CGM(P),
GWIL,
GANDHI
NAGAR
CGM (P),
GWIL,
GANDHI
NAGAR
CGM (P),
GWIL,
GANDHI
NAGAR
Exe.
Engr.,
PHED,
Jhalawar
CGM(P),
GWIL,
Gandhina
gar
CGM(P),
GWIL,
Gandhina
gar
CGM(P),
GWIL,
Gandhina
gar
CGM(P),
GWIL,
Gandhina
gar
CGM(P),
GWIL,
Gandhina
gar
CGM(P).
GWIL,
Gandhina
gar
CGM(P),
GWIL,
Gandhina
gar

Nature of
work
carried
Drinking
Water
Supply
Project
Drinking
Water
Supply
Project
Drinking
Water
Supply
Project
Drinking
Water
Supply
Project
Drinking
Water
Supply
Project
Drinking
Water
Supply
Scheme
Drinking
Water
Supply
Project
Drinking
Water
Supply
Project
Drinking
Water
Supply
Project
Drinking
Water
Supply
Project
Drinking
Water
Supply
Project
Drinking
Water
Supply
Project
Drinking
Water
Supply
Project

Ccnvat

Relevant
Notifi
cation
no.

Sr.
No.

12/2012

233

23

Reversed

12/2012

233

23

Reversed

12/2012

233

23

Reversed

12/2012

233

23

Reversed

12/2012

233

23

Reversed

12/2012

233

23

Reversed

12/2012

233

23

Reversed

12/2012

233

23

Reversed

12/2012

233

23

Reversed

12/2012

233

23

Reversed

12/2012

233

23

Reversed

12/2012

233

23

Reversed

12/2012

233

23

Reversed

Condit
ion No.

reversed
or not

Dist.
Collector,
Surendrana
gar, Gujarat
Dist.
Collector,
Surendrana
gar, Gujarat

271

272

06122014

SPML
Infra Ltd

06-

122014

SPML
Infra Ltd

CGM(P),
GWIL,
Gandhina

gar
CGM(P),
GW1L,
Gandhina
gar

Drinking
Water
Supply
Project
Drinking
Water
Supply
Project

12/2012

233

23

Reversed

12/2012

233

23

Reversed

30.7.5.2

It is submitted that statement of Shri Ravi Solanki, CGM was not recorded for the
aforesaid clearance however the exemption denied to the aforesaid clearances and demand of
central excise duty is without any basis without any Inquiry or Investigation. Such allegation and
demand of central excise, duty is based only on presumption basis which is not correct and the
same is without any legal basis.
It is submitted that they have reversed Cenvat Credit under Rule 6(3)(i) of
30.7.5.2.1
CCR,2004 for the said exemption availed by them. As submitted in earlier paras justifying
exemption, the denial of exemption and consequential demand of central excise duty is not
correct. Assuming without admitting that exemption is not available, they submit that as the
statement of Shri Ravi Solanki, shall be confined only to GWIL Bhuj only and cannot be applied
to the aforesaid clearance cases and demand of central excise duty is not sustainable.
It is submitted that Sr. No. 3, The clearances made to the customers other than
30.7.5.3
GWIL -Bhuj- Bhachhau, Gujarat are tabulated as under. No inquiry or Investigation is
made, however Statement of Shri Ravi Solanki, CGM of GWIL applied which is not
correct. The details of such clearance are as under:
Table-1.3
Certifica
te issued
by and
jurisdicti
on

Cenva
Inv
oice

No.
132

Dist
Collector,
Rajkot,
Gujarat

08-07-

2015

Doshi
Electric
Co

377

Dist
Collector,
Rajkot,
Gujarat

Date

Custom
ers
Name

23-122015

H.M.
Enginee
rs

Recommend
ing office

Nature of
work
carried

The
Commissione
r, Rajkot
Municipal
Corporation,
Rajkot
The
Commissione
r, Rajkot
Municipal
Corporation,
Rajkot

Drinking
Water
Supply and
Water
Treatment
Plant
Drinking
Water
Supply and
Water
Treatment
Plant

Notif

t

No

Condi
tion

12/2
012

233

23

Revers
ed

12/2
012

233

23

Revers
ed

icati

on

Sr.

revers
ed or
not

It is submitted that the goods cleared vide above Invoices were for use in the
30.7.5.3.1
Drinking Water Supply and Water Treatment Plant, where the exemption is clearly available
being used in Water Treatment Plant, where in the Competent Officer of Rajkot District
have issued certificate with regard to the usage of the goods, How can the Statement of Shri Ravi
Solanki, CGM be made, applicable in these cases. Therefore the denial of exemption and
consequential demand of central excise duty is not tenable and not correct is only on assumption
basis.
30.7.5.3.2
It is submitted that Statement of Shri Ravi Solanki, CGM was not recorded for the
aforesaid clearance not he is entitled to give statement for the aforesaid goods cleared by them to
Doshi Electric Co and H. M. Engineers, however, the exemption is denied to the aforesaid
clearances and demand of central excise duty is without any basis, without any Inquiry or
Investigation. Such allegation and demand of central excise duty is based only on presumption
basis which is not correct and the same is without any legal basis.
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It is submitted that they have reversed Cenyat Credit under Rule 6(3)(i) of CCR.
30.7.5.3.3
2004, for the said exemption availed by them. As submitted in earlier paras, justifying exemption
the denial of exemption and consequential demand of central excise duty is not correct.
Assuming without admitting that exemption is not available, they say and submit that as the
statement of Shri Ravi Solanki, shall be confined only to GWIL Bhuj and cannot be applied to
the aforesaid clearance cases accordingly, the demand of central excise duty is not sustainable.
30.7.5.4 It is submitted that Sr. No. 4, The clearances made to the customers other than
GWIL -Bhuj- Bhachhau, Gujarat are tabulated as under. No inquiry or Investigation is
made, however Statement of Shri Ravi Solanki, CGM of GWIL applied. The details of such
clearance are as under:
Tablc-1.4

Certificate
issued by
and
jurisdiction
DJST.
COLLECT
OR,
THANE,
MAHARAS
HTRA
D1ST.

Inv
oice
No.
25

26

COLLECT
OR,
THANE,
MAHARAS
HTRA
D1ST.

COLLECT
OR,
THANE,
MAHARAS
HTRA
DIST.
COLLECT
OR,
THANE,

27

Date

25-042015

25-042015

2015

217

22-082015

447

Dist.
Collector,
Satara,
Maharashtra

MAHARAS

HTRA

Eagle
Infra
Ltd

Eagle
Infra
Ltd

Eagle
Infra
Ltd

MAHARAS
HTRA

DIST.
COLLECT
OR,
THANE,

Eagle
Infra
Ltd

22-08-

MAHARAS

HTRA
DIST.
COLLECT
OR,
THANE,

Eagle
Infra
Ltd

27-04-

2015

216

Custom
ers
Name

18-022016
Therma
x Ltd

114

21-072014

Therma
x Ltd

Nature
Recommend
ing office
CHIEF
OFFICER,
AMBARNA
TH
MUN1C1PA
L COUNCIL

CH1EF
OFFICER,
AMBARNA
TH
MUNICIPA
L COUNCIL
CH1EF
OFFICER,
AMBARNA
TH
MUNICIPA
L COUNCIL

CH1EF
OFFICER,
AMBARNA
TH
MUNICIPA
L COUNCIL
CH1EF
OFFICER,
AMBARNA
TH

MUNICIPA
L COUNCIL
Chief
Officer,
MalkapurNa
garpanchayat
, Tal karad,
Maharashtra
Commission
er, Vasai
Virar Muni
Corp,
Maharashtra

Notifica
tion

Sr.
No.

Con
ditio
n

Sewage
. Water
Treatme
nt Plant

12/2012

233

23

Sewage
Water
Treatme
nt Plant

12/2012

233

23

Sewage
Water
Treatme
nt Plant

12/2012

233

23

Sewage
Water
Treatme
nt Plant

12/2012

233

23

Sewage
Water
Treatme
nt Plant

12/2012

233

23

Sewage
Water
Treatme
nt Plant

12/2012

233

23

Sewage
Water
Treatme
nt Plant

12/2012

233

23

of

work
carried

Cenvat
reverse
d or not

Reverse
d

Reverse
d

Reverse
d

Reverse
d

Reverse
d

Reverse
d

Reverse
d

It is submitted that the goods cleared vide above Invoices were for use in the
Sewage Water Treatment Plant, where the exemption is clearly available being used in
30.7.5.4.1
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Sewage Water Treatment Plant, where in the Competent Officer of Aaaambarnath
Municipal Council, Maharashtra have issued certificate with regard to the usage of the goods,
How can the Statement of Shri Ravi Solanki, CGM be made applicable in these cases.
Therefore the denial of exemption and consequential demand of central excise duty is not tenable
and not correct is only on assumption basis.,
30.7.5.4.2
It is submitted that Statement of Shri Ravi Solanki, CGM was not recorded for the
aforesaid clearance nor he is entitled to give statement for the aforesaid goods cleared by them to
Eagle Infra Limited and Thermax Limited, however the exemption denied to the aforesaid
clearances and demand of central excise duty is without any basis, without any Inquiry or
Investigation. Such allegation and demand of central excise duty is based only on presumption
basis which is not correct and the same is without any legal basis.
It is submitted that they have reversed Cenvat Credit under Rule 6(3)(i) of
30.7.5.4.3
CCR,2004 for the said exemption availed by them. As submitted in earlier paras, justifying
exemption the denial of exemption and consequential demand of central excise duty is not
correct. Assuming without admitting that exemption is not available, they say and submit that as
the statement of Shri Ravi Solanki, shall be confined only to GWIL Bhuj and cannot be applied
to the aforesaid clearance cases accordingly, the demand of central excise duty is not sustainable.
It is submitted that Sr. No. 5, The clearances made to the customers other than
30.7.5.5
GWIL -Bhuj- Bhachhau, Gujarat are tabulated as under. No inquiry or Investigation is
made, however Statement of Shri Ravi Solanki, CGM of GWIL applied. The details of such
clearance are as under:
Table-1.5
Certificate
issued by
and
jurisdiction
Deputy
Commission
er,
Tumakuru,
Karnataka
Dist
Collector,
Jaipur,
Rajasthan
Dist
Collector,
Jaipur,
Rajasthan
Dist
Collector,
Banswada,
Rajasthan
Dist
Collector,
Banswada,
Rajasthan
Dist
Collector,
Subarnapur,
Odisha
Deputy
Comm.
Tumakuru,
Karnataka
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Inv
oic
e
No.
377

201

311

Date
30-122016

30-092014

57

379

Degreemon
t Pvt Ltd

Exe. Engr.,
KUWS&D
B Div,
Tumakuru

Water
Supply
Project

Degreemon
t Pvt Ltd

Degreemon
t Pvt Ltd

30-03-

2016

18

Recommen
ding office

30-01-

2015

530

Customers
Name

Nature of
work
carried

21-042017

21-052016

30-122016

Suprintendi
ng
Executive,
PHED,
Jaipur
Suprintendi
ng
Executive,
PHED,
Jaipur

Water
Supply
Project

Water
Supply
Project

Exe. Engr.,
PHED,
Banswara

Water
Supply
Scheme

Larsen &
Toubro Ltd

Exe. Engr.,
PHED,
Banswara

Water
Supply
Scheme

Larsen &
Toubro Ltd

Shubhoday
a Engineers

Sr.
No.

ndi
tio
n

12/201
2

233

23

Cenvat
reversed
or not

Reversed

Larsen &
Toubro Ltd

Exe. Engr.,
Dept of
Water
Resources,
Odisha
Exe. Engr.,
KUWS&D
B Div,
Tumakuru

Co

Notifi
cation

Water
Supply
Plants
Water
Supply
Scheme

12/201
2

12/201
2

12/201
2

12/201
2

12/201
2

12/201
2

233

23

Reversed

233

23

Reversed

233

23

Reversed

233

23

Reversed

233

23

Reversed

233

23

Reversed

i
439
Dist

10-022016

Collector,
Daman
440
Dist

10-022016

Collector,
Daman
275
Dist.
Collector,
Bhavnagar,

10-122014

Unaminiou
s Realty &
Infra
Developers
Ltd
Unaminiou
s Realty &
Infra
Developers
Ltd
Vraj
Constructio
n Co.

Gujarat

Exe. Engr.,
OIDC Ltd.,
Daman &
Diu

Water
Supply
Scheme

Exe. Engr.,
OIDC Ltd.,
Daman &
Diu

Water
Supply
Scheme

Chief
Officer,
PalitanaNa
garpalika,
Palitana,
Gujarat

Supply

Water
Scheme

12/201
2

12/201
2

12/201
2

233

23

Reversed

233

23

Reversed

233

23

Reversed

It is submitted that the goods cleared vide above Invoices were for use in the
30.7.5.5.1
Water Supply Plant/ Water Supply Scheme/ Water Supply Plant, where the exemption is
clearly available being used in Water Supply Plant/ Water Supply Scheme/ Water Supply
Plant as discussed in earlier submission justifying integral part of Water Treatment Plant,
where in the Competent Officer mentioned in column number 4 of the above table have
issued certificate with regard to the usage of the goods, How can the Statement of Shri Ravi
Solanki , CGM be made applicable in these cases. Therefore the denial of exemption and
consequential demand of central excise duty is not tenable and not correct is only on assumption
basis.
30.7.5.5.2
It is submitted that Statement of Shri Ravi Solanki, CGM was not recorded for the
aforesaid clearance nor he is entitled to give statement for the aforesaid goods cleared by them to
Degrccmont Pvt Ltd, Larsen & Toubro Ltd. Shubhodava Engineers, Unaminious Realty &
Infra Developers Ltd and Vrai Construction Co., however, the exemption denied to the
aforesaid clearances and demand of central excise duty is without any basis, without any Inquiry
or Investigation. Such allegation and demand of central excise duty is based only on presumption
basis which is not correct and the same is without any legal basis.
30.7.5.5.3
It is submitted that Further it is submitted that they have reversed Cenvat Credit
under Rule 6(3)(i) of CCR,2004 for the said exemption availed by them. As submitted in earlier
paras, justifying exemption the denial of exemption and consequential demand of central excise
duty is not correct. Assuming without admitting that exemption is not available, they say and
submit that as the statement of Shri Ravi Solanki, shall be confined only to GWIL, Bhuj and
cannot be applied to the aforesaid clearance cases accordingly, the demand of central excise duty
is not sustainable.
It is submitted that Sr. No. 6, The clearances made to the customers other than
30.7.5.6
GWIL -Bhuj- Bhachhau, Gujarat arc tabulated as under. No inquiry or Investigation is
made, however Statement of Shri Ravi Solanki, CGIW of GWIL applied. The details of such
clearance are as under:
Tablc-1.6
Certificate
issued by
and
Jurisdiction
Dist
Collector,

Bharuch,
Gujarat

Invo
ice
No.

438

Date

Customers
Name

Rccommendi
ng office

Nature of
work
carried

Notificat
ion

Sr.
No.

Cond
ition

10-022016

Krishna
Corporatio
n

Exe. Engr.,
PH Works
Div.,
GWSSB,
Bharuch

Water
Treatment
Plant

12/2012

233

23

Commission
er, Surat
Muni Corp,
Gujarat

Water
Treatment
Plant

12/2012

233

23

Dist.

Collector,
^ Surat,
Gujarat

337
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29-032014

Lakhani
Engineers
&Organisat
ion

Cenvat
reversed
or not
Reverse
d

Reverse
d

Deputy
Commissio
ner and
Dist
Magistrate,
GadagDist,
Karnataka

■if

534

Dist
Collector,
Pali
Rajasthan

314

Dist
Collector,
Pali,
Rajasthan
Addl. Dist.
Magistrate,
PurbaMedi
nipur, West
Bengal
Dist
Magistrate,
Bankura,
West
Bengal
Dist
Magistrate,
Bankura,
West
Bengal

27-03-

2017

12/2012

233

23

Water
Treatment
Plant

12/2012

233

23

Water
Treatment
Plant

12/2012

233

23

NCC Ltd

Exe. Engr.,
Takluk Div.,
West Bengal

Water
Treatment
Plant

12/2012

233

23

NCC Ltd

Exe. Engr.,
BankuraDiv,
PHED

Water
Treatment
Plant

12/2012

233

23

NCC Ltd

Exe. Engr.,
BankuraDiv
PHED

Water
Treatment
Plant

12/2012

233

23

Larsent&
Toubro Ltd

Engineer in
Charge, Sup.
Engr., PHED
Project
Circle, Pali

Water
Treatment
Plant

12/2012

233

23

Water
Treatment
Plant

12/2012

233

23

2014

Larsen &
Toubro Ltd

402

31-032015

Larsen &
Toubro Ltd

17

21-042015

424

264

07-03-

27-012017

28-092015

Dist
Collector,
Pali,
Rajasthan

265

28-092015

Dist.
Collector,
Surat,
Vadodara

288

07-022014

Exe. Engr.,
RDWS&S.,
Div., Gadag

Water
Treatment
Plant

Larsen &
Toubro Ltd

Pritesh
Trading
Co.

Engineer in
Charge, Sup.
Engr., PHED
Project
Circle, Pali
Engineer in
Charge, Sup.
Engr., PHED
Project
Circle, Pali

Reverse
d

Reverse
d

Reverse
d

Reverse
d

Reverse
d

Reverse
d

Reverse
d

Reverse
d

It is submitted thatthe goods cleared vide above Invoices were for use in the
30.7.5.6.1
Water Treatment Plant where the exemption is clearly available being used in Water
Treatment Plants as per Sr. No. 233, where in the Competent Officer mentioned in column
number 4 of the above table have issued certificate with regard to the usage of the goods. How
can the Statement of Shri Ravi Solanki , CGM be made applicable in these cases. Therefore
the denial of exemption and consequential demand of central excise duty is not tenable and not
correct is only on assumption basis.
30.7.5.6.2
It is submitted thatStatement of Shri Ravi Solanki, CGM was not recorded for the
aforesaid clearance nor he is entitled to give statement for the aforesaid goods cleared by them to
Krishna Corporation, Lakhani Engineers ^Organisation, Larsent& Toubro Ltd,
NCC
Ltd , and Pritesh Trading Co., however, the exemption denied to the aforesaid clearances and
demand of central excise duty is without any basis, without any Inquiry or Investigation. Such
allegation and demand of central excise duty is based only on presumption basis which is not
correct and the same is without any legal basis.
30.7.5.6.3
It is submitted thatthey have reversed Cenvat Credit under Rule 6(3)(i) of
CCR,2004 for the said exemption availed by them. As submitted in earlier paras, justifying
exemption the denial of exemption and consequential demand of central excise duty is not
correct. Assuming without admitting that exemption is not available, they say and submit that as
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the statement of Shri Ravi Solanki, shall be confined only to GWIL Bhuj and cannot be applied
to the aforesaid clearance cases accordingly, the demand of central excise duty is not sustainable.
It is submitted thatSr.No. 7, the clearance made to the customer other than
30.7.5.7
GWIL Bhui. Bhachhau. Guiarat, under Sr. No. 336 of Notification No.l2/2012-CE, where
the goods declared to be used in Hydro Power Project, are tabulated as under. No inquiry
or Investigation is made, however, Statement of Shri Ravi Solanki, CGM of GWIL applied.
The details of such clearance are as under: „
Table-1.7
Certificate
issued by
and
Jurisdiction

Inv
oice
No.
298

Regional
Executive
Director,
NTPC
Mauda,
Mumbai

ers
Name

18-112016
Unitec
h
Machin
es Ltd-

221
Chief
Executive
Officer,
MEJA
Thermal
Power
Project

Custom

Date

22-092016

FANS
A.S.

Recommend!
ng office

International
Competitive
Bidding for
Hydro Power
Project- PAC
(Mega
Thermal
Power
Project)
Chief
Executive
Officer,
MEJA
Thermal
Power
Project- PAC
(Mega
Thermal
Power
Project)

Nature of
work
carried

Hydro

Power
Project

Thermal
Power
Project

Notifica
tion

Sr.
No.

12/201

33

2

6

12/201

33

2

6

Co
ndit
ion

Cenvat
reversed
or not

41

Not
Reversed

41

Not
Reversed

30.7.5.7.1
It is submitted thatfrom the above table it can be seen that they have cleared goods
under aforesaid invoices referred in column no. 2 of the table for use in the Hydro Power Project
and Thermal Power Project to their customers viz. Unitech Machines Limited and Fans A S.
The said goods were cleared against International Competitive Bidding |ICB] which is entitled
to exemption as per Sr. NO 336 of Notification No. 12/2012-CE against condition No. 41 which
they have followed before the clearance and certificate issued by the competent authority were
submitted to the Assistant Commissioner. How can the statement of Shri Ravi Solanki, CGM of
GWIL recorded in connect with inquiry, with regard to the usage of their goods in Water Supply
Project can be applied to the Hydro Power Project or Thermal Power Project. This shows how
the exemption is denied to them, without any evidence and purely on assumption basis. This
stand of the department is not correct. In the absence of any evidence for denying exemption,
demand of central excise duty is not justifiable and requires to be dropped.
30.7.5.7.2
It is submitted thatfor the purpose of exemption under Sr. No. 336, the operation
of Rule 6(3)(i) of CCR,2004 is not applicable as provided in Rule of CCR,2004. Hence they have
not reversed Cenvat Credit in these cases.
It is submitted that Sr. No. 8, the clearance made to the customer other than
30.7.5.8
GWIL Bhui, Bhachau, Gujarat under Sr. No. 338 of Notification No.l2/2012-CE. where the
goods declared to be used in Super Thermal Power Station, are tabulated as under. No
inquiry or Investigation is made, however Statement of Shri Ravi Solanki, CGM of GWIL
applied. The details of such clearances are as under:

Table-1.8
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Certificate
issued by
and
jurisdiction
Jt
Secretary,
Ministiy of
Power,
India
Chief
Executive
Officer,
BRBCL,
NTPC Ltd
Chief
Executive
Officer,
BRBCL,
NTPC Ltd

Inv
oice
No.
251

251

204

Date
31122013

31122013

18082015

Customer
s Name

Recommending office

Nature
of work
carried

Techno
Services
Engineer)
ng Pvt
Ltd

Jt Secretary, Ministry
of Power, IndiaPAC (Mega Thermal
Power Project)

Super
Thermal
Power
Station

Jyoti ltd

Jyoti ltd

Chief Executive
Officer, BRBCL,
NTPC Ltd- PAC
(Mega Thermal
Power Project)
Chief Executive
Officer, BRBCL,
NTPC Ltd- PAC
(Mega Thermal
Power Project)

Thermal
Power
Project

Thermal
Power
Project

Notif
icatio
n

Sr.
No

Co
ndit
ion

Cenvat
reverse
d or
not

338

43

Not
Revers
ed

338

43

Revers
ed

338

43

Revers
ed

12/2
012

12/2
012

12/2
012

It is submitted that from the above table it can be seen that they have cleared
30.7.5.8.1
goods under aforesaid invoices referred in column no. 2 of the table for use in the Super
Thermal Power Station and Thermal Power Project to their customers, viz. Techno Services
Engineering Pvt Ltd, Jyoti Ltd. The said goods were cleared against under exemption as per
Sr.No 338 of Notification No. 12/2012-CE against condition No. 43 which they had followed
before the clearance and certificate issued by the competent authority were submitted to the
Assistant Commissioner. How can the statement of Shri Ravi Solanki, CGM of GWIL recorded
in connection with inquiry with regard to the usage of their goods in Water Supply Project can be
applied to the Super Thermal Power Station and Thermal Power Project. This shows how
the exemption is denied to them without any evidence and purely on assumption basis. This stand
of the department is not correct. In the absence of any evidence for denying exemption, demand
of central excise duty is not justifiable and requires to be dropped.
It is submitted that they had reversed Cenvat Credit under Rule 6(3)(i) of
30.7.5.8.2
CCR,2004 for the said exemption availed by them.
It is submitted that Sr. No. 9, The Clearance made to the customer other than
30.7.5.9
GWIL Bhui. Bhachhau, Guiarat under Sr.No. 339 of Notification No.12/2012-CE where the
goods declared to be used in Super Thermal Power Station, are tabulated as under. No
inquiry or Investigation is made, however Statement of Shri Ravi Solanki, CGM of GWIL
applied. The details of such clearance are as under:
Table-1.9
Certificat
e issued
by and
jurisdictio
n
CGM
NTPC Ltd,
New Delhi

Inv
oice
No.

370

Date

Custome
rs Name

Recommending
office

23-122016

Macawab
erBeekay
Pvt Ltd

CGM NTPC
Ltd, New DelhiPAC (Mega
Thermal Power
Project)

Nature
of
work
carried

Notifica
tion

S
r.
N
o.

Condi
tion

Cenvat
reverse
d or not

Super
Thermal
Power
Station

12/2012

3
3
9

44

Not
Reverse
d

It is submitted that from the above table, it can be seen that they have cleared
30.7.5.9.1
goods under aforesaid invoices, referred in column no. 2 of the table for use in the Super
Thermal Power Station to their customers, viz. MacawaberBeekav Pvt Ltd. The said goods
were cleared against under exemption as per Sr. No 339 of Notification No. 12/2012-CE, against
condition No. 43 which they have followed before the clearance and certificate issued by the
competent authority were submitted to the Assistant Commissioner. How can the statement of
Shri Ravi Solanki, CGM of GWIL recorded in connect in with inquiry with regard to the usage
of their goods in Water Supply Project can be applied to the Super Thermal Power Station.
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This shows how the exemption is denied to them without any evidence and purely on assumption
basis. This stand of the department is not correct. IN the absence of any evidence for denying
exemption, demand of central excise duty is not justifiable and requires to be dropped.
It is submitted that for the purpose of exemption under Sr. No. 336. the operation
30.7.5.9.2
of Rule 6(3)(i) of OCR,2004 is not applicable as provided in Rule of CCR,2004. Hence they have
not reversed Cenvat Credit in these cases.
It is submitted that Sr. No. 10, the Clearance made to the customer other than
30.7.5.10
GWIL, Bhui. Bhachhau, Gujarat under Sr.No. 2 [Research institution, other than a hospitall
of Notification No. 10/97-CE. amended vide Notification 16/2007-CE from time to time.
where the goods declared to be used in Research & Development works, are tabulated as
under. No inquiry or Investigation is made, however Statement of Shri Ravi Solanki, CGM
of GWIL applied. The details of such clearance are as under:
TabIc-1.10
Certificate
issued by and
jurisdiction
Director,
Lupin Ltd'

Invoice
No.
134

Date

0907-

2015

Custo
mers
Name

Recomm
ending

Lupin
Ltd

Scientis

office

tG

Nature of
work carried

Notificati
on

Research &
Developmen
t works

10/97-CE
(01.03.17
)

No.

Cenvat
reversed
or not

10/97-CE
(01.03.17)

Reverse
d

Sr.

30.7.5.10.1
It is submitted that from the above table it can be seen that they have cleared
goods under aforesaid invoices referred in column no. 2 of the table for use in the Research &
Development works to their customers viz. Lunin Ltd. The said goods were cleared against
under exemption as per Notification No. 10/97-CE -CE which they have followed before the
clearance and certificate issued by the competent authority were submitted to the Assistant
Commissioner. How can the statement of Shri Ravi Solanki, CGM of GWIL recorded in connect
in with inquiry with regard to the usage of their goods in Water Supply Project can be applied to
the Research & Development works. This shows how the exemption is denied to them without
any evidence and purely on assumption basis. This stand of the department is not correct. In the
absence of any evidence for denying exemption, demand of central excise duty is not justifiable
and requires to be dropped.
30.7.5.10.2
It is submitted that they have reversed Cenvat Credit under Rule 6(3)(i) of
CCR,2004 for the said exemption availed by them.
30.7.6
It is submitted that therefore denying the exemption at Sr. No. 233 of the
Notification No 12/2012-CE Ithough the same is also not correct as discussed in para supra! is
based only on the statements of Shri Ravi Solanki, CGM of GWIL, cannot be made applicable to
other parties mentioned as above. This proves that the present show cause notice is issued
only on presumption basis and without appreciating the factual matrix of the case. Not only
that they have availed other exemption such as under Sr. NO 336 of Notification No.
12/2012-CE and also 10/97 CE which are not related to present investigation. Accordingly
the demand of Central Excise duty to that extent is not correct and deserves to be vacated to that
extent.
30.8

Cum duty benefit for the duty being demanded on denial of exemption and wrong
quantification of the demand:

It is submitted that since the present show cause notice is issued for denying the
30.8.1
exemption to them and demanding central excise duty which they have not collected. Therefore,
the Invoice value has to be considered as cum duty value as provided under section 4 of Central
Excise Act, 1944 and as settled in various courts of Law. Accordingly the demand of Central
Excise duty has to be re-quantified; that the show cause notice was issued by denying exemption
and straight way applied 6% rate though their goods cleared attracts different rate of duty if it
would not have cleared under exemption. This has resulted in too short demand of Central Excise
duty. Accordingly in the ensuing para, re-quantification is done with cum duty benefit as well
may be considered for the demand which may be confirmed.
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30.8.2 It is submitted that the quantification of demand is wrongly carried out. The department
have calculated demand of central excise duty on the clearance value of the goods cleared @ 6%
or @12.50% flat, where as in fact the goods cleared by them was attracting central excise duty
@6%, @6.18%, @10.30%, @12.36% and @12.50%, at different point of time which has
resulted into short demand, however being an honest tax payer it is their duty to bring this fact
into notice. Not only that, as the exemption is now being disallowed hence the duty calculation
has to be made on the cum duty prices in terms of Section 4 of Central Excise Act,1944 read with
Valuation Rules, 2000 as they have not charged Central Excise duty from the customers.
Therefore the value shall have to be considered inclusive of Central Excise duty. The actual
working of central excise duty payable on cum duty prices, duty demanded in the show cause
notice, Cenvat credit reversed is tabulated as under:
Table 2
Sr
Categories
N
o.

GWIL
BhujBhchhauGujarat
2

other than
GWlLBhuj

3

other than
GWlLBhuj

4

other than
GWIL Bhuj

5

other than
GWIL Bhuj

6

other than
GWlLBhuj

7

other than
GWIL Bhuj

8

other than
GWIL Bhuj

9

other than
GWIL Bhuj

10

other than
GWIL Bhuj

Plant/
Scheme Name

Drinking
Water Supply
Project
Drinking water
Supply Project
Drinking
Water Supply
and Water
Treatment
Plant
Sewega Water
Treatment
Plan
Water Supply
Project/Water
Supply
$cheme,/Wate
r Supply
Plants
Water
Treatment
Plant
Hydro Power
Project,Therm
al Power
Project
Super Thermal
Power
Station,Therm
al Power
Project
Super Thermal
Power Station
Reseach&
Development
works

Value of
clearance

Rate
Applic
able

duty
calculate
d on cum
duty
value

Rat
e

Ap
plie
d

Duty
Demand
ed

Cenvat
Credit
Reversed
@

5%/6%'

67695648

6.18

3940093

6

4061739

1817800

11697245
7

6.18
/12.36

6930205

6

7018347

4248234

5816399

6

338532

6

348984

379559

1149988

6

642152

653603

1172950

6

1017759

385691

16944503

1333662

6

1016670

1001591

1647785

183087

6

98867

0

851430

61895

6

50582

14424

530358

58929

6

31821

0

541110

31494

6

32467

32467

238664867

15180835

6

14319388

8533369

10702531

16962646

12.36

/10.30
6
/12.36
/10.3
/12.5

30.9 Bifurcation of the clearance which are eligible to Exemption and not eligible to
exemption.
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It is submitted that they have given detailed submission in their defense as to why
30.9.1
they are entitled to exemption claimed by them. However, assuming without admitting the
allegation as discussed above- the details furnished in the aforesaid table at Sr. No. 1 to 10,
it can be seen that if the goods supplied to the Water Supply project, the exemption
mentioned at Sr. No. 1, 2 and 5 are not entitled and for remaining Sr. Nos. 3, 4. 6» 7, 8, 9 and
10. they are entitled to exemption or Nil rate of duty as contemplated in various Sr. Nos, of
Notification No 12/2012-CE. as the said goods are cleared for use in the Water Treatment Plant.
Thermal Power Plant etc., to which the investigation based on the Statement of Ravi Soianki,
CGM of M/s GWIL cannot be applied.
It is submitted that accordingly, aforesaid table is re-arranged as under
30.9.2
categorizing as eligible for exemption and not eligible for exemption:
S
r.

Catego

N

ries

o.

3

4

6

other
than
GWIL
Bhuj
other
than
GWIL
Bhuj
other
than
GWIL
Bhuj

7

other
than
GWIL
Bhuj

8

other
than
GWIL
Bhuj

9

other
than
GWIL
Bhuj

0

1

other
than
GWIL
Bhuj

GWIL
BhujBhchha
uGujarat
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Plant/Sc
heme
Name
Drinking
Water
Supply
and
Water
Treatmen
t Plant
Sewega
Water
Treatmen
t Plan
Water
Treatmen
t Plant
Hydro
Power
Project,T
hermal
Power
Project
Super
Thermal
Power
Station,T
hermal
Power
Project
Super
Thermal
Power

Rate
Appl
icabl
e

duty
calculate
d on cum
duty
value

Rat
e
Ap
plie
d

Duty
Demande
d

6

338532

6

348984

379559

Eligible

1149988

6

•642152

653603

Eligible

16944503

1313662

6

1016670

1001591

Eligible

1647785

183087

6

98867

0

Eligible

851430

61895

6

50582

14424

Eligible

530358

58929

6

31821

0

Eligible

541110

31494

6

32467

32467

Eligible

37034116

3137588

2221543

2081644

4061739

1817800

Value of
clearance

5816399

Cenvat
Credit
Reverse
d@

Eligible
or not
eligible

5%/6%

12.3

10702531

6/
10.3
0

Station

Reseach
&

Develop
ment
works

Drinking
Water
Supply
Project

67695648

6.18

3940093

6

Not
eligible

2

other
than
GWIL
Bhuj

5

other
than
GWIL
Bhuj

Drinking
water
Supply
Project
Water
Supply
Project/W
ater
Supply
Scheme,/
Water
Supply
Plants

1&

116972457

6.18/
12.3
6

6930205

6

7018347

4248234

Not
eligible

16962646

6/12.
36/1
0.3/1
2.5

1172950

6

1017759

385691

Not
eligible

201630751

12043248

12097845

6451725

238664867

15180835

14319388

8533369

It is submitted that further as per aforesaid table they are entitled for the
30.9.3
exemption for the goods cleared except mentioned at Sr. Nos.l, 2 and 5, above, as the said goods
are cleared to the customers, who are engaged in setting up of water treatment plant, Thermal
Power Project etc in terms of conditions of various entries of notification no 12/2012-CE. Thus
total duty payable on Sr.Nos.l, 2 and 5, works out to be Rs.1,20,43,248/-, as against which they
have reversed Cenvat Credit of Rs. 64,51,725/-, therefore only differential Central Excise duty
required to be paid comes to Rs.55,91,523/-.
30.10 No Suppression of Facts.
It is submitted that all the exemption either under notification No. 12/2012-CE or
30.10.1
under 108/95-CE they have affected clearance in the manner prescribed under various conditions
. prescribed therein. According to the same they have always informed to the Jurisdictional
Central Excise officers along with the required certificates from appropriate authority. Thereafter
they have made clearances. Such clearances have always been shown in their Monthly returns
filed by them from time to time, however at no point of time objection in this regards have been
raised. Therefore they contend that they are not guilty of omission or failure to disclose materials
for assessment of the clearances made by use including exemption under notification
No.12/2012-CE. Not only that audit objection raised vided FAR No. 235/2015-16 (EX) which
was culminated in the two show cause notices, wherein they were asked to reverse an amount @
5%/6%, under option at Rule 6(3)(i) of OCR, 2004, negating the reversal made by them under
option at Rule 6(3)(ii) read with Rule 6(3A) of CCR, 2004. Now pending the decision of the said
show cause notices, they are being denied all the exemptions and asked to pay central Excise
duty.
It is submitted that they rely on the CBEC’s Circular No. 1063/2/2018-CX, dated
30.10.2
16-2-2018 issued from F. No. 116/2/2018-CX. 3 wherein, at para 5, it has been reported that
decision by the Hon’ble High Court of Madras dated 07-05-2015, in the case of Tamil Nadu Co
op Textile Processing Mills Ltd [CMA No. 3557/2006], set aside the demand of Central Excise
duty was not maintainable and struck down on the limitation grounds.
30.10.3
It is submitted that further they submit that the exemption under Sr. No. 233 of
notification no.l2/2012-CE is granted to the goods intended to be used in the specific project
subject to the condition that a certificate from the competent authority is produced before the
Assistant Commissioner having jurisdiction over the factory. The person who intends to use the
goods for the said intended purpose has to obtain the said certificate, after following the
procedure prescribed in the Sr. no 233 condition No. 23. In the case on hand the Goods is ordered
by GWIL, a company 100% owned by Gujarat Government for carrying out the supply of Raw
Water to GWSSB for further treatment. The Water Supply Project in the question has been
notified by the Gujarat Government and being implemented through GWIL and GWSSB.
Therefore in larger sense the goods are actually used in the Government project. The
administration of the same is being entrusted to the District Magistrate who is the competent
authority to issue the required certificate which was obtained by GWIL and produced by them
before the Assistant Commissioner as required under Condition No. 23 of Sr. No. 233 of
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Notification No. 12/2012-CE, they submit that there comes no charge of suppression of facts into
play. They have followed the said procedure as prescribed. Therefore they submit that
department cannot allege the charge of suppression of facts, in the absence of any intention to
evade central excise duty. Not only that, their unit was audited frequently by the department. The
department was very much in knowledge that they are availing exemption. Not only that as
submitted in earlier paras, based on the audit conducted, the department had served them two
show cause notices, without objecting their exemption and asked them to reverse Cenvat Credit
of the input used in the exempted goods cleared. Therefore, the fact that they are availing
exemption is very much in knowledge with the department since years together. In such a
situation they could not be charged with the allegation of suppression of facts. In this regard they
rely on the decision in the case of Commissioner of Central Excise, Jalandhar vs Royal
Enterprise reported as 20I6(337)ELT482(SC).
It is submitted that in another case of Kushal Fertilizers (P) Ltd vs Commissioner
30.10.4
of customs & C. Ex. Meerut reported as 2009 (238) E.L.T. 21 (S.C.), wherein the Hon’ble
Supreme court of India held that Demand - Limitation - Extended period, invocation of Suppression offacts - Manufacture from 29-3'-]990 but Excise Department informed on or about
22-1-1991 about same and that exemption Notification No. 202/88-C.E. availed - Show cause
notice issued on 28-3-J994 denying exemption and invoking extended period - Officers of
Department inspected factory and books maintained including production register - Nature of
products hence disclosed - Requisite information given on 22-1-1991 - Tribunal arriving at
finding that there was no suppression after said date - No question of invoking extended period SCN barred by limitation - No substantial question of law - Appeal allowed with costs - Section
11A of Central Excise Act, 1944. - The High Court proceeded on basis that the failure on part of
the appellant to submit required declaration or application for licence for establishment, would
amount to concealment offacts from the Department. Supreme Court assumed to be so, but
noticed that requisite information was furnished on 22-1-1991.
30.10.5
It is submitted that in the case of Collector of Central Excise Vs Chemphar Drugs
& Liniments reported as 1989 (40) E.L.T. 276 (S.C.) the Hotfble Supreme court of India held
that Demand - Limitation - Extended period of five years applicable only when something
positive other than mere inaction or failure on the part of manufacturer is proved - Conscious or
deliberate withholding of information by manufacturer necessary to invoke larger limitation of
five years - Department if had full knowledge or manufacturer had reasonable belief that he is
not required to give a particular information - Six months limitation applicable - Section 11A of
the Central Excises and Salt Act, 1944.
30.10.6
It is submitted that the ratio of the aforesaid decision is applicable in their case as
the department did not brought anything on record which allows department to resort extended
provisions of limitation for demanding central excise duty under section 1JA(4) of Central
Excise Act, 1944. Therefore they say and submit that as they have not contravened the any of
provisions of Central Excise Act, 1944 and Rules made there under as alleged to have been
violated by them, the allegations of suppression of facts etc. are wrongly fastened in their case
and the show cause notice is not sustainable under the Law.
30.11 No Penalty is imposable.
It is submitted thatthe present show cause notice is not sustainable on merits as
30.11.1
well as on the grounds of suppression of facts, no penalty as proposed under section 11 AC of the
Central Excise Act, 1944 or rules made there under is imposable upon them.
It is submitted thatthe impugned show cause notice is not sustainable on merit as
30.11.2
well as on suppression of facts; the same is liable to be vacated. Accordingly they submit that the
same may be dropped forthwith.
The matter was posted for personal hearing on 18.06.2020, when Shri Abhinaya
30.12
Jayantibhai Patel, Director of M/s. Aqua Machineries Private Limited, Shri Basant Maurya,
Senior Accountant and Authorized Signatory' of M/s. Aqua Machineries Private Limited and
Shri Vijay N. Thakkar, Authorised Representative, appeared on behalf of the assessee and
reiterated their earlier submission dated 15.04.2019 and further submitted a brief of the same and
requested to consider the same and decide the matter in their favour.
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The co-noticee director, Shri Abhinaya Jayantibhai Patel, Director of M/s. Aqua
Machineries Private Limited, in his defense submission dated 18.04.2019, submitted that there is
no denying of the fact that he is Director of M/s Aqua Machineries Pvt. Ltd and looking after day
to day Business activities including matter related Central Excise of the said Company; that he
has endorsed statement of Shri Basant Maurya; that submersible pumps are always used for
handling of water be it Raw Water or Pure water; that based on the aforesaid statement which I
have admitted, it is alleged in the show cause notice that I have played role in evasion of Central
Excise duty, how absurd the same is; that the said allegation is totally baseless and is alleged
only on the assumption and with prejudice mind and without appreciating the fact of the matter
involved in the issue; thatvide letter dated 15.04.2019 their company has submitted detail defense
reply, which may please be taken on record and may be evaluated; that his job in this case is to
submit the required Certificate to the Assistant Commissioner, which he followed; that the
department has failed to put forth any single tangible evidence in the show cause notice as to
how he is concerned with playing role in evading Central Excise duty; that in the matter of
Interpretation, there cannot be question of evasion of Central Excise duty and therefore he cannot
be subjected to personal Penalty under Rule 26 of Central Excise Rules, 2002 as proposed in the
show cause notice, relying on the case law of Shri Jai Hanuman [2017 (349) E.L.T. 322 (Tri. Del.)) and the case law of Komatsu India PvtLtd [2017 (345) E.L.T. 256 (Tri. - Mumbai)]; and
that they have never suppressed or mis-stated anything from the department hence penalty under
Rule 26 is not justifiable as held in the case of Fun Foods Pvt Ltd [2017 (348) E.L.T. 357 (Tri. Del.)].
The matter was posted for personal hearing on 18.06.2020, when Shri Abhinaya
31.1
Jayantibhai Patel, Director of M/s. Aqua Machineries Private Limited?appeared himself and
reiterated their earlier submission and requested to consider the same and decide the matter in
their favour.
The co-noticee accountant, Shri Basant Maurya, Senior Accountant and Authorized
32.
Signatory of M/s. Aqua Machineries Private Limited, in his defense submission dated
18.04.2019, submitted that there is no denying of the fact thathe is Senior Accountant and
Authorized signatory of M/s Aqua Machineries Pvt Ltd and looking after day to day activity
related to Excise matter of the Company; that the allegations are based on his statement dated 3101-2017; that his role is to effect clearances against the said certificates and it cannot be
considered as an important role in evasion of central excise duty; that submersible pumps are
always used for handling of water be it Raw Water or Pure water; that vide letter dated
15.04.2019 their company has submitted detail defense reply, which may please be taken on
record and may be evaluated; that the department has failed to put forth any single tangible
evidence in the show cause notice as to how he is concerned with playing role in evading
Central Excise duty; that in the matter of Interpretation, there cannot be question of evasion of
Central Excise duty and therefore he cannot be subjected to personal Penalty under Rule 26 of
Central Excise Rules, 2002 as proposed in the show cause notice, relying on the case law of Shri
Jai Hanuman [2017 (349) E.L.T. 322 (Tri. - Del.)] and the case law of Komatsu India Pvt Ltd
[2017 (345) E.L.T. 256 (Tri. - Mumbai)]; and that they have never suppressed or mis-stated
anything from the department hence penalty under Rule 26 is not justifiable as held in the case of
Fun Foods Pvt Ltd [2017 (348) E.L.T. 357 (Tri. - Del.)].
The matter was posted for personal hearing on 18.06.2020, when Shri Basant
32.1
Maurya, Senior Accountant and Authorized Signatory of M/s. Aqua Machineries Private
Limited,appeared himself and reiterated their earlier submission and requested to consider the
same and decide the matter in their favour.
The co-noticee third party, Shri Ravi Solanki, Chief General Manager (Project), M/s
33.
Gujarat Water Infrastructure Limited, in his defense submission dated 19/05/2019, submitted that
he is BE (Mechanical) by qualification and working as Chief General Manager, at Gujarat Water
Infrastructure Limited; that the said company is a government company; that the State
government of Gujarat is responsible to Supply Potable water in various District of Gujarat for
which they notify various projects to construct Water Treatment Plant with the Help of three
entities created by the government, GWIL, GWSSB and WASCO; that all the three companies
have been allocated specific task; that GWIL will have to supply Raw water from canal or
reservoirs to GWSSB, who is engaged in the Purification of Raw Water supplied by GWIL; that
the Water Purified with the Help of Water Treatment Plant, will be distributed by WASCOM to
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the public at large through Distribution Network; that supply of Raw Water by GWIL is a
process to feed water in to Water Treatment Plant of GWSSB; that the State Government of
Gujarat intended to create on such Water Treatment Plant at Bhachau, Bhuj; that accordingly
GWIL had to create necessary Infrastructure for feeding water to the Water Treatment Plant
which would be created by GWSSB for this notified project; that the activity carried out by his
company was not in isolation or was not without any purpose; that the creation of such
infrastructure is a Integral Part of setting up of Water Treatment Plant by GWSSB; that this being
so they have invited tenders for Supply, Installation, testing and commissioning of submerged
centrifugal Pumps and allied equipment and construction ofsump and penal room with 10 years
comprehensive O & M at Bhachau, District Bhuj, (NC 10); that this infrastructure is created
between the point from where Raw water is lifted from its source by GWIL and the point of its
supply to GWSSB; that therefore the materials required including Pumps, Pipes and other
materials are used in this Infrastructure; that for carrying out this work, various materials had
tobe supplied by the successful bidders; that most of the materials required were Pipes, Pipes
fittings, various equipment like Pumps, Electrical Penal etc; that in each and every projects, they
have created, it was mentioned that such materials are exempted vide Notification No 6/2006,
substituted vide 12/2012-CE; that accordingly Bidders werealways clarifiedto quote their Price
excluding Excise Duty; that simultaneously, as per the conditions stipulated therein, theywere
supposed to provide certificate from the District Collector or District Magistrate, in whose
Jurisdiction, such materials had tobe used in the Water Treatment Plant; thatthey have provided
certificate at various point of time to M/s AquaMachineries Ltd., who was successful Bidder for
supply of various materials for use in such Integrated Water Treatment Plant or say Water Supply
Plant; that If these materials were meant for WASCO as this entity is engaged in supply of water
to end user from its first storage to onward supply the benefit of notification would not be
admissible; that the activity carried out for supply of water from its first storage onward is not
covered in this notification; that however, according to the explanation given in the notification,
the activities carried out between the point of supply of Raw Water to first storage of Water
Treatment Plant is considered as Water Treatment Plant; that as the items they needed for this
point, they had got issued the said certificates for claiming exemption by M/s Aqua Machineries
Ltd; that in the aforesaid backdrop, he refutes all the allegations made against him; that the
Ultimate beneficiary was the Government of Gujarat who under take its function to provide
drinking water to the population of the state: that he had nothing to gain out of these activities
which he had performed as a part of his dutw which includes Providing Certificate to their
vendor as and when required for the purpose of availing exemption under Notification No. 12/212-CE; that therefore, he is not concerned otherwise in the matter; that if at all the issue becomes
necessary, it should have been issued to GWIL; that it is the interpretation of the department
based on the assumption that the goods procured from Aqua Machineries Ltd were not used in
setting up of Water Treatment Plant, which is not correct in the aforesaid back drop; that in the
given situation,he firmly believed that the activities for supplying RawWater from its sources
like Canal or Reservoirs to Water Treatment Plant, is very much covered in setting up of water
treatment Plant or is a Integral part of Water Treatment Plant being created by the Gujarat
Government; that in this back drop, he had recommended to the District Collector/Magistrate to
issue Certificate for the requirement of material for use in Supply, Installation, testing and
commissioning of submerged centrifugal Pumps and allied equipment and construction of sump
and penal room with 10 years comprehensive O & M at Bhachau, District Bhuj, (NC 10) from
M/s Acqua Machineries PvtLtd; that as submitted,he had not mis-guided the District Magistrate,
as alleged in the show cause notice (para 25) that he intentionally connived with the assessee to
evade the payment of duty; that he is B E (Mechanical) engineer by qualification and his
understanding was clear about the activity carried out by GWIL for Supply of Raw Water to
GWSSB’s Water Treatment Plant, as being integral activity; that it is the department’s view that
they are looking these two activities separately;thaf for the Government of Gujarat under whose
policy GWIL and GWSSB are working are integrally connected for creation of Water Supply
Project as a whole; that according to his understanding, as regard to the Pumps cleared by M/s
Aqua Machineries PvtLtd, against the Certificate of District Magistrate, which were used in
infrastructure for Supply of Raw Water from low level to higher level to feed in the Water
Treatment Plant of GWSSB was an integral part of water treatment Plant; that in this regard I
draws attention to the decision in the case of M/s ION Exchange (India) Ltd[2007(207) ELT
84(Tri-Chennai)], where in the issue was whether the pumps required for pumping water to
higher level can be considered as Integral part of Water Treatment Plant or not; that these two
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activities were integrally connected; that kind attention is invited to the decision, in the case of
Nagarjuna Construction [2010(17)STR.44(T)],where a letter from the Member Secretary of
GWSSB, referred, which mentions that the Gujarat Water Supply & Sewerage Board (GWSSB)
has been established for rapid development and proper regulation of drinking water supply and
sewerage services in the state of Gujara; that the GWSSB primarily executes water supply and
sewerage works for the benefit of both the rural and urban communities, excluding the municipal
corporations; that the ihe cost of supplying drinking water from its sources to the delivery point
at the village boundary incorporates different componentslike intake wells, raw water pipes,
filtration plants, pumping stations, underground sumps, overhead tanks, distribution networks
and village level sumps, etc.; that therefore the requirement of Raw Water is essential for
GWSSB which are being supplied to it by GWIL, according to his statement; that therefore
charge of mis-guiding the Magistrate by him is not correct and is without locus; that for
interpretation of exemption notification, he draws kind attention tothe case of Bombay Chemical
Pvt. Ltd [1995 (77) E.L.T. 3 (S.C.)] and the case of Rajasthan Tube Mfg. Co. Ltd.
[2016(341)ELT475 (Tri-Del)]; that the District Magistrate is an Administrator appointed by the
Government of Gujarat, in whose jurisdiction such Water Supply Plants are being set up, is the
Administrative Head to monitor the activities carried out by the Government of Gujarat; that
after a lot of deliberation between GWIL and District Magistrate, the said certificate was issued
in the aforesaid back drop looking the activities of Supply of Raw Water by GWIL to GWSSB to
be integrally connected; that the goods acquired against the said Certificate issued from the
District Magistrate in whose jurisdiction the Water Supply Project is being created and
implemented by GWIL is so used and not elsewhere; that therefore, the certificate issued by the
District Magistrate was correct and he cannot be held responsible for his bonafide in bringing
correct facts to the notice of the District Magistrate; that the certificate in question was issued by
the District Magistrate was for the goods Intended use of the Integral Part of the water Supply
Projects;X\\QX this certificate was issued on request by GWIL, as the said materials were required
in the project of GWIL to feed Raw Water to GWSSB, which has to construct water treatment
Plant; that as explained above, this stage is covered in the definition of Water Treatment Plant
and hence there is no deliberate attempt to gain anything personally by him and the
recommendation made by GWIL to the District Magistrate for issuing the said certificate is based
on the practice followed by their company, years togather, since 2002, i.e. on issuance of
Notification No. 47/2002-CE amended or substituted from time to time, last substitution being
Notification No. 12/2012-CE; that therefore the allegation made against him that he has mis
guided to the District Magistrate and has intentionally connived with M/s Aqua Machineries Ltd,
in evading central excise duty, is totally misconceived and based on the facts that his statement is
twisted without understanding it comprehensively what Water Supply Project is; that therefore
such twist is factually incorrect and without correct appreciation of facts of the matter; that the
fact of prejudiced mind of the Investigating officer is evident from the fact that based on his
statement, which is relied for disallowing the exemption availed by M/s Aqua Machineries
PvtLtd, to the goods cleared by them to the customers.other than GWIL. Bhuh is also not correct;
that the Invoice wise details available with M/s Aqua Machineries PvtLtd shows that even this
exemption is disallowed to the goods cleared to the Water Treatment Plant and demand of central
excise duty is issued denying the exemption; that this shows how the officer who has investigated
the case has acted without appreciating the correct factual position to mis-guide his higher ups;
that the Annexure enclosed with the show cause notice reveal that it does not discloses invoice
wise details of submersible pumps, where the goods had been cleared by M/s Acqua Machineries
Pvt Limited; that instead of examining each and every clearances, Invoice wise, whose
. clearanceswere underS.No. 233 of Notification No. 12/2012-CE, were based on the Certificates
Issued by the Competent authority with regard to usage of the pumps cleared, the facts presented
by the Investigating officer, who had prepared the said annexure had concealed the facts and
month wise clearance of submersible pumps were presented; that it shows how the Investigation
has been carried out by the officer, with prejudiced mind; that in light of aforesaid submission it
is his humble request to consider his aforesaid submission as the charge of misguiding District
Magistrate and intentionally conniving with the assessee for evading duty, is totally baseless and
mis-placed upon him and appeared to have been made against him with some prejudice mind by
the Investigating officer; that the careful reading of the aforesaid Rule 26, reveals that the penalty
under the said rule is imposable on any person who acquires possession of, or is in any way
concerned in transporting, removing, depositing, keeping, concealing, selling or purchasing, or in
any other manner deals with, any excisable goods, which he knows or has reason to believe, are
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liable to confiscation under the Act or these rules,however the show cause notice fails to
demonstrate, how he, being employee of GWIL, is concerned with acquiring possession of, or is
in any way concerned in transporting, removing, depositing, keeping, concealing, selling or
purchasing, or in any other manner dealing with, any excisable goods; that in absence of any
such evidence, he cannot be subjected to penalty under Rule 26; that the allegation that he has
misguided the District Magistrate and intentionally connived with the assessee is not justifiable
and not correct as per his submission herein above; that he acted with bona-fide intention to play
his role as an employee of GWIL; that as per his understanding of the activities performed by
GWIL for Supply of Raw Water to GWSSB, engaged in creation of Water Treatment Plant is an
integral activity discussed in detail, which, he has presented before the District Magistrate; that
the question of mis guiding the Officers of the level of District Magistrate does arises; that the
Departmental officer, who has investigated the case has never visited the site to verify the varsity
of his statement, with regard to usage of the goods cleared against the Certificate issued by the
District Magistrate under whose jurisdiction the Project of setting up of Water Supply Project,
was being implementedand straight wav challenged the Certificate issued bv the District
Magistrate;that the Water Treatment Plant is intermediate stage between Supply of Raw Water
and after its purification onward supply to the end users; that the goods cleared is used in the pre
stage of Water Treatment Plant; that the entry at Sr.No 233 of Notification Nol2/2012-CE
restricts NIL rate of duty only to those goods which are used for supply of water to Industrial use
only; that therefore the allegation leveled against him is not sustainable; that in this regard he
relies on the decision, in the case of Shri Jai Hanuman [2017 (349) E.L.T. 322 (Tri. - Del.)]; that
in the case on hand, the issue involved is with regard to interpretation of notification, hence
penalty cannot be imposed under Rule 26 of Central Excise Rules, 2002, onhim, as held in the
case of Komatsu India PvtLtd [2017 (345) E.L.T. 256 (Tri. - Mumbai)]; and that in view of this,
he says and submits that the penalty proposed under Rule 26 is not correct and he may be
exonerated form the said allegation.
33.1 The matter was posted for personal hearing on 18.06.2020, when Shri Ravi Solanki,
Chief General Manager (Project), M/s Gujarat Water Infrastructure Limited,appeared himself
and reiterated his earlier submission and requested to consider the same.

DISCUSSION AND FINDINGS:
34.
I have carefully gone through the case records, contents of the show cause notice, defense
reply filed by the noticee and the co-noticees and the record of personal hearing. I find that the
Show Cause notice has been issued to the noticee for demanding duty alleged to be evaded
by the noticee, by way of claiming exemption from payment of duty, which has not been
proved to be eligible to them. The co-noticees have been alleged to have been personally
involved in the evasion of duty in question.
35.
I find that the Show Cause notice has been issued demanding Central Excise duty, which
has not been paid by the noticee, on clearances of power driven water pumps falling under
chapter heading 8413 of the first schedule of Central Excise Tariff Act, 1985. The alleged
clearances are made under the so called exemption under notification no. 12/2012-CE,
particularly under serial no. 233. Majority of the clearances under the so called exemption are
made to or through GWIL and such other agencies. Therefore, it is imperative to analyze the
provisions contained in notification no. 12/2012-CE dated 17.3.2012. The relevant text of
Notification No. 12/2012-CE dated 17.3.2012 is reproduced as under:
“In exercise of the powers conferred by sub-section (1) ofsection 5A of the
the Central Government, being
Central Excise Act, 1944 (1 of 1944)
satisfied that it is necessary in the public interest so to do, hereby exempts the
excisable goods of the description specified in column (3) of the Table below read
with relevant List appended hereto and falling within the Chapter, heading or
sub-heading or tariff item of the First Schedule to the Central Excise Tariff Act,
1985 (5 of 1986) (hereinafter referred to as the Excise TariffAct), as are given in
the corresponding entry in column (2) of the said Table, from so much of the duty
of excise specified thereon under the First Schedule to the Excise TariffAct, as is
in excess of the amount calculated at the rate specified in the corresponding entry
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in column (4) of the said Table and subject to the relevant conditions annexed to
this notification, if any, specified in the corresponding entry in column (5) of the
Table aforesaid: ..............................................
Table

St.

Chapter or
heading or
sub-heading
or tariff item
of the First
Schedule

Description of excisable goods

1

2

3

233

84 or any
other
Chapter

No

The following goods, namely:-

Rate Condition
No

4

5

Nil

23

(1) All items of machinery, including
instruments, apparatus and appliances,
auxiliary
equipment
and
their
components or parts required for
setting up of water treatment plants;
(2) Pipes and pipe fittings needed for
delivery of water from its source to the
plant (including the clear treated water
reservoir, if any, thereof, and from
there to the first storage point;
(3) Pipes and pipe fittings of outer
diameter exceeding 10 cm when such
pipes are integral part of the water
supply projects.
Explanation.- For the purposes of this
entry, water treatment plants includes
desalination,
a
plant
for
demineralisation or purification of
water or for carrying out any similar
process or processes intended to make
the water fit for human or animal
consumption, but does not include a
plant supplying water for industrial
purposes.

ANNEXURE

36.

Condition
No.

Conditions

23.

If a certificate issued by the Collector or District Magistrate or Deputy
Commissioner of the District in which the plant is located, is produced to
the Deputy Commissioner of Central Excise or the Assistant
Commissioner of Central Excise, as the case may be, havingjurisdiction,
to the effect that such goods are cleared for the intended use specified
in column (3) of the Table.

From the above notification, it is clear that:
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0)

All items of machinery and their parts are exempt if the same are required for
setting up of water treatment plants;

(ii)

Pipes and pipe fittingsare exempt if the same are needed for delivery of water
from its source to the water treatment plant (including the reservoir thereof) and
from there to the first storage point; and

(iii)

Pipes and pipe fittings of outer diameter exceeding 10 cm are exempt if the
same are integral part of the water supply projects: however,

(iv)

the term Water Treatment Plant does not include a plant supplying water for
industrial purposes.

In view of the above, every clearance should pass the above discussed tests, to be eligible
37.
for exemption under serial no. 233 of notification no. 12/2012-CE, ibid Further, the onus to
prove lies with the assessee, who claims exemption from payment of duty and he has to ensure
as to whether the particular clearance is proved to be eligible for exemption. The assessee is
required under Rule 6 of Central Excise Rules, 2002, to himself assess the duty liability in
respect of clearances made by him and the facts have to be recorded, in the excise return (ER-1)
to be filed with the department under Rule 12(1) of Central Excise Rules, 2002. Further, the
assessee or its authorized signatory, is required to declare in the self-assessment memorandum, in
the excise return (ER-1) to be filed with the department under Rule 12(1) of Central Excise
Rules, 2002 that the information given in the Return is true, correct and complete in every
respect and that he is authorized to sign on behalf of the assessee. The assessee is also required
under Rule 12(4) of Central Excise Rules, 2002, to make available to the proper officer all
the documents and records for verification as and when required by such officer.
37.1. In the case of M/s Mysore Metal Industries [1988 (36) ELT 369 (SC)], Homble
Supreme Court of India, has held that the burden is on the party who claims exemption, to
prove the facts that entitled him to exemption. The relevant text is reproduced here:
[2. We find that the Tribunal arrived at its finding on an examination of all the
relevant and legal materials including the chemical test report. The burden is on the
party who claims exemption, to prove the facts that entitled him to exemption. The
appellant has failed to discharge the onus. As the Tribunal arrived at its conclusion
based on the relevant facts and circumstances, there is no scope or ground for
interference with the order of the Tribunal. In this premises this appeal is rejected.]
38.
Further, in the case of M/s Rajasthan Spinning & Weaving Mills Ltd. [1995 (77) ELT
474 (SC)], Hon’ble Supreme Court of India, held that there is no question of any liberal
construction to extend the term and the scope of the exemption notification. The relevant text is
reproduced here:
[16.
Lastly, it is for the assessee to establish thatthe goods manufactured by him
come within the ambit of the exemption notification. Since it is a case of exemption
from duty, there is no question of any liberal construction to extend the term and the
scope of the exemption notification. Such exemption notification must be strictly
construed and the assessee should bring himself squarely within the ambit of the
notification. No extended meaning can be given to the exempted item to enlarge the
scope of exemption granted by the notification.J
38.1 In view of the above, the assessee was NOT ONLY required to himself assess the duty
liability in respect of clearances made by him and the facts had to be recorded in the excise
returns filed with the department and declare in the self-assessment memorandum that the
information given in the Return was true, correct and complete in every respect, BUT
ALSOwas required to satisfactorily prove, as per Rule 12 of Central Excise Rules, 2002, the
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facts that entitled him to exemption as held by the Apex Court that the burden is on the party who
claims exemption.
39.
I find that the eligibility of exemption claimed by the assessee had not been proved by
the assessee, before the Jurisdictional Officers and thus failed to comply with Rule 12(4) of
Central Excise Rules, 2002. I find that the assessee was issued letter dated 23.08.2017, by the
jurisdictional Range Officer, asking for details of invoices and work orders of the goods cleared
under exemption notification no. 12/2012-CE dated 17.03.2012, during the preceding 5 years.
However, nothing was submitted by the assessee.I further find that the assessee was further
issued letter dated 03.04.2018, by the jurisdictional Range Officer, asking for monthly details of
invoices and work orders of the goods cleared under exemption notification no. 12/2012-CE
dated 17.03.2012, during the preceding 5 years, followed by a reminder dated 16.04.20i8.
Instead of providing details, the assessee defiantly argued vide their letter dated 01.05.2018
that department had already issued SCN, vide F. No. V.84/15-120/Commr/Aqua/JC/OA-l/2015
dated 02.02.2016, in the same matter.
39.1 I find that the SCN dated 02.02.2016, had been issued for the period of February, 2015 to
March, 2015, only, demanding for CENVAT reversal under Rule 6 of OCR 2004 @6% of value
of clearance, as no separate records were maintained in respect of dutiable clearances. The
jurisdictional Range Officer, vide his letter dated 09.05.2018, clarified to the assessee that the
ongoing matter pertains to the demand of duty on exemption wrongly availed by them under
Notification No. 12/2012 CE 17.03.2012 (Sr. No. 233) during the previous five years and this
issue is not the same as raised in SCN dated 02.02.2016 and further asked for details of invoices
and work orders of the goods cleared under exemption notification no. 12/2012-CE dated
17.03.2012. The jurisdictional Range Officer, vide his letter dated 12.07.2018, further reminded
the assessee and further clarified to the assessee that the above mentioned SCN dated 02.02.2016,
pertains to the issue of non maintenance of separate account for receipt and consumption of raw
material for the availment of CENVAT Credit while clearing both dutiable and exempted
(including all others as well as disputed ones) goods, under Rule 6 of CCR 2004, whereas the
ongoing matter pertains only to the demand of duty on exemption wrongly availed by them under
Notification No. 12/2012 CE 17.03.2012 (Sr. No. 233) during the previous five years. The
assessee never bothered to pay any heed to the requests made by the jurisdictional Range
Officer to prove eligibility of the exemption claimed by them and instead adamantly defied
to complv.This attitude of the assessee proves their malafide intention as well as their inability to
prove eligibility of exemption in respect of clearances, under question, made bv them^tx already
discussed, the onus to prove eligibility of exemption always, lied with the claimant. In view of
the same, I conclusively hold that the assessee has failed to discharge their onus, before the
field formation.
I find that the assessee, now,in response to this show cause notice, has an opportunity
to provetheir claim of eligibility of exemption from payment of duty. The submissions of the
assessee need to be examined on merits, as regards the analysis of the facts of each clearance,
under dispute. I would now proceed to examine the contentions of the notice, put up as
follows:

40.

It is submitted by assessee that Water supply project notified by Govt, of Gujarat is an
integrated project comprising of three activities i.e. Supply of Raw Water from its source to
Water Treatment Plant (WTP), its treatment at WTP and further distribution of treated water to
end users. However, I find that the contention of assessee is not proven on record. Even if the
water supply project was an integrated project, the assessee has failed to prove in respect of the
alleged clearances that they pass the above discussed tests, to be eligible for exemption under
serial no. 233 of notification no. 12/2012-CE, ibid. The tests are as under:

40.1

(i)

AH items of machinery and their parts are exempton\y if the same are required
for setting up of water treatment plants;

00

Pipes and pipe fittingsare exempt if the same are needed for delivery of water
from its source to the water treatment plant (including the reservoir thereof) and
from there to the first storage point; and

Page 41 of 72

(iii)

Pipes and pipe fittings of outer diameter exceeding 10 cm are exempt if the
same are integral part of the water supply projects: however,

(iv)

the term Water Treatment Plant does not include a plant supplying water for
industrial purposes.

It is further submitted by the assessee that it is alleged in the SCN that description
40.1.1
of goods mentioned in certificate does not match with the description of entry at sr. no. 233.
Here, I find that the assessee had been making clearances of power driven water pumps
falling under chapter heading 8413 of the first schedule of Central Excise Tariff Act, 1985,
claiming concessional exemption under serial number 235 of notification no. 12/2012-CE, with
no other conditions to be followed. The assessee also made clearances of power driven water
pumps falling under chapter heading 8413 of the first schedule of Central Excise Tariff Act,
1985, claiming full exemption under notification no. 12/2012-CE, particularly under serial no.
233, which attracted compliance of the certain conditions to be followed. I observe that the
assessee, in their submission agrees with the fact that the Power driven water pumps are selfassessed by the assessee» classifying the same under chapter 84. as items of machinery.
As discussed above, items of machinery and their parts are exempton\y if the
40.1.1.1
same are required for setting up of water treatment plant. Since, as per the said certificates, the
goods were required for water supply project, therefore, only pipes and pipe fitting were eligible
for exemption. However, against the said certificates the assessee claimed to have cleared the
items of machinery. The items of machinery and their parts were exemptonXy if the same were
required for setting up ofwater treatment plant. Thus, the description of goods cleared does not
match with the description of entry at sr. no. 233 and the purpose of end use of the said goods,
mentioned in the said certificates.
40.1.1.2
I find that only Pipes and pipe fittings of outer diameter exceeding 10 cm are
exempt if the same are integral part of the water supply projects. And since, the said certificates
mention the goods to be meant for integral part of the water supply project, however, against the
said certificates the assessee has not shown to have cleared the Pipes and pipe fittings of outer
diameter exceeding 10 cm,thus, the description of goods cleared does not match with the
description of entry at sr. no. 233 and the purpose of end use of the said goods, mentioned in the
said certificates.
40.1.1.3
Here, I observe that the description of goods, as shown in ER-1, as having been
cleared under exemption, is an item of machinery, which is exempton\y if the same is required
for setting up of water treatment plant, as per clause (1) of the entry at sr. no. 233 of the Table
under Notification No.l2/2012-CE, Whereas, the assessee, in their submission, tries to fit their
clearances as an integral part of the water supply projects, however, I find that /orwater supply
projects, only Pipes and pipe fittings of outer diameter exceeding 10 cm are exempt vide
clause (3) of the entry at sr. no. 233 of the Table under Notification No.12/2012-CE, ibid, which
is not the case of the assessee. As admitted the assessee has cleared items of machinery which
are exemptonXy if the same are required for setting up of water treatment plant, which too is not
the case of the assessee. Therefore, I hold that the description of goods cleared does not match
with the description of entry at sr. no. 233 and the purpose of end use of the said goods,
mentioned in the said certificates.
It is also submitted by the assessee that the pumps supplied are an integral part
40.1.2
of water treatment plant, so it is not correct to allege that description of goods mentioned in
certificate does not match with the description of entry at sr. no. 233. Here, I find that the said
certificates mention the goods to be meant for integral part of the water supply project AND
NOT THE WATER TREATMENT PLANT. Therefore, I hold that it is correctly alleged in the
SCN that the description of goods mentioned in certificate does not match with the description of
entry at sr. no. 233.
It is submitted by the assessee that to understand what is Water Supply Project the
40.1.3
word was not confined only to the “Water Treatment Plant”. There are four stages of Water
Supply Project:
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(1)
(2)
(3)
(4)

Supply of Raw Water to Water Treatment Plant;
Water Treatment Plant which purifies raw water received in the plant;
First storage for further distribution to domestic use and Industrial use; and
Use of the pure water, may it be for Human consumption or for its usage by Animal
or Industries.

It is further submitted that if any one intends to set up Water treatment Plant, he
40.1.4
has to set up plant or infrastructure for receipt of Raw Water for its consumption to derive pure
potable water for further supply for the end users; therefore it could not be said that such creation
of Infrastructure is not the part of setting up of Water Treatment Plant and thus the activities of
Supply of Raw Water by GWIL for its purification to Water Treatment Plant setup by GWSSB
are integrated activities.lt is submitted that the supply of raw water from the canal or reservoir is
the First Process to feed the water to Water Treatment Plant and from there potable water will be
generated, produced and delivered. The plant for supply of water to Industrial Plant is excluded
from the Water Treatment Plant. This is not the case on hand. Therefore the process of supply of
water is essential and indispensable one.lt is submitted that setting up of plant for feeding Raw
Water to Water Treatment Plant is definitely an Integral part for setting up of Water treatment
Plant for the Government of Gujarat and that they have claimed exemption at Sr. No. 233 (1) i.e.
'•All items of machinery, including instruments, apparatus and appliances, auxiliary equipment
and their components or parts required for settins uv of water treatment plants
However, 1 find that in all the above submissions, the assessee has tried to
40.1.5
submit that water supply project includes water treatment plant and therefore their
clearances made for water supply project should be treated as clearances made for water
treatment plant also. However, to examine the eligibility for exemption under serial no. 233 of
notification no. 12/2/I2-CE, the scope of exemption has to be analyzed. As held by the Apex
Court, in the case of M/s Rajasthan Spinning & Weaving Mills Ltd. [1995 (77) ELT 474
(SC)], that in a case of exemption from duty, there is no question of any liberal construction to
extend the term and the scope of the exemption notification and no extended meaning can be
given to the exempted item to enlarge the scope of exemption granted by the notification AND
such exemption notification must be strictly construed and the assessee should bring himself
squarely within the ambit of the notification. From the analysis of the wordings of the entry at
serial no. 233 of notification no. 12/2012-CE, what comes out is nothing but ONLY the
following:
(i)

All items of machinery and their parts are exempt if the same are required for
setting up of water treatment plants;

00

Pipes and pipe fittingsare exempt if the same are needed for delivery of water
from its source to the water treatment plant (including the reservoir thereof) and
from there to the first storage point; and

(iii)

Pipes and pipe fittings of outer diameter exceeding 10 cm are exempt if the
same are integral part of the water supply projects.

The assessee has submitted that as per condition 23 under the notification, the
40.1.6
required certificate was obtained and produced before the Deputy Commissioner Central Excise
or the Assistant Commissioner of Central Excise before effecting clearance. However, I find that
it is not the only condition. First, the goods cleared, has to pass the test to fit in the description
of the entry in the said exemption notification, i.e. it should EITHER be items of machinery and
their parts required for setting up of water treatment plants; OR it should be Pipes and pipe
fittings needed for delivery of water from its source to the water treatment plant (including the
reservoir thereof) and from there to the first storage point; OR it should be Pipes and pipe
fittings of outer diameter exceeding 10 cm if the same are integral part of the water supply
projects. It is established beyond doubt that the said certificates referred by the assessee, were
meant for integral part of the water supply projects, which vide clause (3) of the said entry no.
233 exempted only the goods namely, Pipes and pipe fittings of outer diameter exceeding 10
cm. Submission of assessee that integrated water supply project also includes water treatment
projects is not only against the notificationno. 12/2012-CE but also the intention of the
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Legislature. This is quite evident from the language of the notification where for Water
Treatment Plant, all items of machineryand their parts ONLY were exempted but for Water
Supply Project,o«/yPipes and pipe fittings of outer diameter exceeding 10 cm,were exempted.
Had the intention of Legislature was to include Water Treatment Plant under Integrated Water
Supply Project, there would be no need to separately mention these two projects under the same
entry of the notification.
It is submitted by the assessee that the officer who investigated the case had
40.1.7
neither visited the plant of GWIL for feeding Raw Water to GWSSB nor verified the correctness
of the certificate issued bv the District Magistrate or Deputy Commissioner of the District who
has issued the certificate and therefore, it is submitted that the conclusion of the department that
the impugned goods were not used in setting up of Water Treatment plant was misconceived.
However, I find that it is a case of claim of exemption from duty. As already discussed
hereinabove, to be eligible for exemption under serial no. 233 of notification no. 12/2012-CE,
ibid, every clearance should pass the qualifying tests, mentioned hereinabove. Further, the onus
to prove the same lies with the assessee, who claims exemption from payment of duty and he
has to ensure as to whether the particular clearance is proved to be eligible for exemption. The
assessee is required under Rule 6 of Central Excise Rules, 2002, to himself assess the duty
liability in respect of clearances made by him and the facts have to be recorded, in the excise
return (ER-1) to be filed with the department under Rule 12(1) of Central Excise Rules, 2002.
Further, the assessee or its authorized signatory, is required to declare in the self-assessment
memorandum, in the excise return (ER-1) to be filed with the department under Rule 12(1) of
Central Excise Rules, 2002 that the information given in the Return is true, correct and
complete in every respect and that he is authorized to sign on behalf of the assessee. The
assessee is also required under Rule 12(4) of Central Excise Rules, 2002, to make available
to the proper officer all the documents and records for verification as and when required
by such officer. I find that the eligibility of exemption claimed by the assessee had not been at
all proved by the assessee, before the Jurisdictional Officers and thus failed to comply with
Rule 12(4) of Central Excise Rules, 2002. The assessee never bothered to pay any heed to
the requests made by the jurisdictional Range Officer to prove eligibility of the exemption
claimed by them and instead adamantly defied to complv.This attitude of the assessee proves
their malafide intention as well as their inability to prove eligibility of exemption in respect of
clearances, under question, made bv themes already discussed, the onus to prove eligibility of
exemption always, lied with the claimant. In view of the same, I hold that the assessee was
NOT ONLY required to himself assess the duty liability in respect of clearances made by him
and the facts had to be recorded in the excise returns filed with the department and declare in the
self-assessment memorandum that the information given in the Return was true, correct and
complete in every respect, BUT ALSOwas required to satisfactorily prove, as per Rule 12(4) of
Central Excise Rules, 2002, the facts that entitled him to exemption as held by the Apex Court
that the burden is on the party who claims exemption.
40.1.8
I find that it is an undisputed fact that what are cleared by the assessee under the
claim of exemption under notification no. 12/2012-CE, are submerged centrifugal Pumps, the
item of machinery. As analyzed above, the items of machinery are exempt only if the same are
required for setting up of water treatment plants. As explained by the assessee in the above
submissions that the water treatment plants are integral part of water supply project, BUT it does
not construe that water supply project is same as water treatment plant. Especially, the said entry
in the notification itself refers water treatment plant and water supply project in two different
contexts.
I find that for setting up of water treatment plants, only the items of
40.1.9
machineryand their parts are exempted by the said entry no. 233. While for water supply
projects, only the pipes and pipe fittings of outer diameter exceeding 10 c/nare exempted by the
said entry no. 233. If the both were same, there would arise no need to use different terms in
the notification itself, for different items of clearance beins exempted.
The assessee has relied on the decision in the case of ION Exchange (India) Ltd
40.1.10
[2007(207) ELT 84 (Tri-Chennai)], where in the issue was whether the pumps required for
pumping water to higher level can be considered as Integral part of Water Treatment Plant or not.
However, I find that the specific issue involved in the aforesaid decision pertained to
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classification of items of machinery under chapter heading 8421, whereas the issue, under
question in the present SCN, pertains to exemption of pumps, classification of the same already
settled under chapter heading 8413 and the same classification has not been disputed by the
assessee, even at any stage. Therefore, present case is not similar to that of the said relied upon
case.
The assessee submitted that the ratio of the aforesaid decision is applicable in their
40.1.11
case as the Pumps supplied by them to M/s Gujarat Water Infrastructure Limited engaged for
procuring of Raw Water from canal or reservoirs and pumping the same to Water Treatment
Plant of GWSSB for its treatment and onward supplies to villages through WASMO. However, I
find that the decision in a different context cannot be blindly applied. As already discussed, the
aforesaid decision pertained to classification of items of machinery under chapter heading 8421
whereas the issue, under question in the present SCN, pertains to exemption of pumps,
classification of the same already settled under chapter heading 8413 and the same classification
has not been disputed by the assessee, even at any stage. Therefore, present case is not similar to
that of the said relied upon case.
The assessee has further referred to the Government of India’s Circular No.
40.1.12
659/50/2002-CX dated 6th September, 2002 issued from F. No. 354/159/2002-TRU and
submitted that Notification 12/2012-CE Sr. No. 233(2) covered Pipes required for obtaining
untreated water (Raw water), however, the source of untreated water was far away and at very
low level from the Water Treatment Plant, so to suck water from low level and to deliver at
higher level, Pumps are required without which Untreated Water could not be delivered to Water
Treatment Plant. Therefore the materials other than Pipes were covered in entry at Sr.No.233(l)
required for setting up of Water Treatment Plant and accordingly they submitted that materials
including pumps required for creation of Infrastructure for Supply of Untreated Water (Raw
water) to Water Treatment Plant was very much covered within four corner of Setting up of
Water Treatment Plant. However, I find that the referred circular nowhere discusses that
PUMPS required for water supply project would be treated as pipes and pipe fittings needed
for delivery of water from its source to the water treatment plant (including the reservoir thereof)
and from there to the first storage point. Para 3 of the said circular clearly mentions that
Central Excise duty will also be exempt on pipes required for obtaining untreated (raw) water
from its source to the plant, and for supplying the treated (potable drinking) water to the storage
place from which it would be further supplied for consumption by humans or animals. Para 3 of
the said circular specifically further mentions that the duty concession would not be available
for pipes required to supply the treated water from its storage place to the place of consumption.
The assessee submitted that there was no infirmity in the certificate issued by
40.1.13
District Magistrate and the goods were covered under the exemption notification. However, I
find that the subject certificates mention that the goods are meant for intended use of the
integral part of the water supply projects. As per serial no. 233 of notification no. 12/2012CE, for water supply projects, only the pipes and pipe fittings of outer diameter exceeding 10
cmare exempted by the said entry. Therefore the said certificates were fit for clearances of pipes
and pipe fittings of outer diameter exceeding 10 cm only. However, the said assessee misused
the said certificates for clearances of machinery items, namely submersible pumps falling
under chapter 8413. Needless to say that Chapter 84 is meant for Machinery and mechanical
appliances and the items of machinery can never be considered as pipes and pipe fittinss of outer
diameter exceedins 10 cm.
Further, I find that the entry at serial no.233 clearly indicates that the
40.1.14
Government specifically exempts the pipes and fittings used for delivery of water from source
to plant and pipes exceeding diameter 10 cm, if integral part of water supply projects,
implying that no other goods i.e pumps etc would be eligible for the exemption for delivery of
water from its source to the plant and to the first storage point, other than pipes and similarly no
other goods, other than pipes of outer diameter exceeding 10 cm would be eligible for the benefit
of exemption under the notification.Thus, it is very clear that the notification does not intend
to exempt any goods other than pipes for delivery of water from source to plant/first
storage point. However, in the present case, the noticee contends that the pumps/hm/ not the
pipes) were required for supply of raw water from canal and reservoir to water treatment plant.
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The assessee has further referred para 27 of D.O. letter from F.No.334/1/200740.1.15
TRU New Delhi, dated the 28th February, 2007, issued by the Government of India, Ministry of
Finance, Department of Revenue and submitted thatthey have rightly claimed the exemption as
the activities for supply of Raw Water is considered as Integral part for Water Treatment
Plant which is the genesis of the present issue and relying on the above circular they submitted
that the circular clearly suggests that Central Excise duty would also be exempt on pipes and
pipes fittings required for obtaining untreated (raw) water from its source to the plant and the
pipes were covered in Sr. No 233(2) and mere laying of pipes from source to WTP will not
transfer the Raw Water to WTP, the Raw Water is required to be pumped for which the Pumps
are required and these pumps are covered in Sr. No. 233(1). However, as already discussed
hereinabove, the Apex Court, in the case of M/s Rajasthan Spinning & Weaving Mills Ltd.
[1995 (77) ELT 474 (SC)], has held that in a case of exemption from duty, there is no question of
any liberal construction to extend the term and the scope of the exemption notification and no
extended meaning can be given to the exempted item to enlarge the scope of exemption granted
by the notification AND such exemption notification must be strictly construed and the assessee
should bring himself squarely within the ambit of the notification. Therefore, in no way, the
pumps can be classified under pipes and pipe fittings, as argued by the assessee.
The assessee has further submitted that the officer investigating the case has
40.1.16
ignored to read Entry no. 233(1) harmoniously with explanation provided below Sr. No. 233
while drawing the conclusion alleged in the show cause notice. However, I find that this
argument put forth by the assessee holds no water, as the investigating officer was not supposed
to go beyond the scope of terms used in the notification, as vividly explained above.
The assessee has invited attention to the case of Rajasthan Tube Mfg. Co. Ltd.
40.1.17
[2016(341)ELT475(Tri-del)] wherein the Hon’ble tribunal has held that exemption will be
available on pipes requiredfor obtaining untreated water from its source to the plant. However,
I find that the said decision pertained to exemption to casing pipes needed for delivery of water
from source to plant and there is no mention of pumps or any other machinery. Therefore, the
same cannot be applied here.
40.1.18
The assessee submitted that the pipes connecting from raw water reservoir to
Water Treatment Plants runs into kilometers and without Pumps, water cannot be pumped or
dispensed at the Water Treatment Plant for purification or water treatment, thus without Pipe and
Pipes fittings and Pumps, which are essential equipments for carrying out transfer of Raw Water
to Water Treatment Plant, without which raw water cannot be pushed or transmitted to the Water
Treatment Plants, therefore the pumps used for transmission of raw water from its source to the
Water Treatment Plants for purification is clearly covered by the Sr. No. 233 of Notification
No.l2/2012-CE. However, as already discussed, the notification has to be interpreted by the
terms used therein and as held by the Apex Court, in the case of M/s Rajasthan Spinning &
Weaving Mills Ltd. [1995 (77) ELT 474 (SC)], that in a case of exemption from duty, there is
no question of any liberal construction to extend the term and the scope of the exemption
notification and no extended meaning can be given to (he exempted item to enlarge the scope of
exemption granted by the notification AND such exemption notification must be strictly
construed and the assessee should bring himself squarely within the ambit of the notification.
Therefore, in no way, the pumps, which are machinery items, can be added to the term used in
the notification only as ‘pipes and pipe fittings’.
40.1.19 The assessee also relied upon the decision in the case of Bombay Chemical Pvt. Ltd
[1995 (77) E.L.T. 3 (S.C.)], wherein the Hon’ble Supreme Court of India has held that one of the
settled principles of construction of an exemption notification is that it should be construed
strictly, but once goods is found to satisfy the test by which it falls in the exemption notification
then it cannot be excludedfrom it by construing such notification narrowly. The assessee further
submitted that the ratio of the said decision is clearly applicable to their case. However, I find
that the referred case does not pertain to the situation on hand, in the present case. As admittedly
submitted by the assessee himself, water treatment plant is a part of water supply project and
obviously a relatively narrower term than a water supply project. How can the narrower term be
widened to cover a water supply project, a broader term in itself. When compared, the both
cannot be said to be same or similar. If it were so, the notification entry would not need to use
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both the terms specifically separately, in the same place for different items of clearance
being exempted for different purposes.
40.1.20
The assessee further relied upon the decision in the case of Electro Steel Castings
Limited [2006(202)ELT165(Commr. Appl.)], where in it was held that Pipes used for
transporting water to storage places, exemption to water pipes available beyond first storage
point. However, I find that the said decision pertained to exemption to pipes used for
transportation of water and there is no mention of pumps or any other machinery. Therefore, the
same cannot be applied here. The assessee submitted that the goods cleared by them against the
certificate in question was used in Water Treatment Plant, as the construction of Infrastructure
for supply of Raw water by GWIL was integrally connected to Water Treatment Plant, being
constructed by the GWSSB. However.I find that in the certificate, it is only mentioned that the
goods are meant for integral part of water supply project.
40.1.21
The assessee further submitted that the Entry no. 233, exempted the goods having
its use in setting up of Water Treatment Plant and not to the entity who is purchasing the goods.
However, 1 find that the assessee has failed to conclusively prove that the said goods, being
items of machinery, have been cleared for being used in setting up of Water Treatment Plant OR
being pipes or pipe fittings, have been cleared for being used as integral part of Water Supply
Project.
The assessee submitted that the activities of providing Potable water for human
40.1.22
consumption were being administered by the District Collector in whose area Integrated Water
Supply Project was being constructed and it is the usage which District Magistrate or Deputy
Collector was certifying. However, I find that nowhere in the certificate, it is mentioned that
machinery items are to be used for water treatment plant.
The assessee submitted that the version of Shri Ravi Solanki CGM of GWIL, in
40.1.23
his statement amply clarified that the goods purchased from them were intended for use in the
Integrated water Supply in the infrastructure which was being created for supply of Raw Water to
GWSSB was definitely to be considered as setting up of Water Treatment Plant as the two
activities were integrally connected. However, I find that the assessee has failed to prove as to
end use of their goods for setting up of water treatment plant.
The assessee has further stressed that the deposition of Shri Ravi Solanki was not
40.1.24
false, they relied on the decision in the case of Nagarjuna Construction [2010(17)STR44(T)],
wherein a letter from Member Secretary of GWSSB, has been referred to state that the GWSSB
has been establishedfor rapid development and proper regulation of drinking water supply and
sewerage services in the state of Gujarat.RowzvQY, I find that the assessee has failed to prove as
to end use of their goods for setting up of water treatment plant and the deposition of Shri Ravi
Solanki as to the goods purchased from them were intended for use in the Integrated water
Supply in the infrastructure which was being created for supply of Raw Water to GWSSB, would
be of no help for the assessee.
The assessee has referred para 12 of SCN and submitted that the department vide
40.1.25
their letter dated 21-02/AR-l/Misc/20l6-17 dated 10-02-2017 sought clarification from District
Magistrate as to whether the said goods can be considered for setting up of water treatment Plant,
as the certificate only certifies that the goods are meant for integral part of water supply project,
to which District Magistrate stated that the said certificate was basically based on the
recommendation of Chief General Manager (Project) GWIL by Shri Ravi Solanki, CGM of
GWIL who on further query raised by the District Magistrate has in his letter dated 05.05.2016
mentioned to the District Magistrate that after careful consideration as the excise duty exemption
admissible as per the GOEs Notification No.l2/2012-CE, the issue was clarified in the context of
pre-bid queries before calling for the bids and all the participants in tender were informed to bid
the price without excise duty and it was implemented accordingly. However, I find that in the
Annexure II of the said pre-bid queries, it is clearly mentioned that 'in case the contractor does
not get the excise duty exemption benefit, no payment against excise duty will be made by GWIL
In the referred letter dated 05.05.2016, by Shri Ravi Solanki, CGM of GWIL, who, in response to
further query raised by the District Magistrate, replied to the District Magistrate that the excise
duty exemption admissible was as per the GDI’s Notification No.l2/2012-CE and the issue was
clarified in the context of pre-bid queries before calling for the bids and all the participants in
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tender were informed to bid the price without excise duty and it was implemented accordingly,
but misstated to the District Magistrate and suppressed the fact mentioned in the Annexure II of
the said pre-bid queries, that ‘in case the contractor does not get the excise duty exemption
benefit, no payment against excise duty will be made by GWIL Thus, Shri Ravi Solanki, CGM
of GWIL favored the assessee by hiding the facts. The same thing is being re-iterated by the
assessee and the assessee is again hiding the fact mentioned in the Annexure II of the said pre
bid queries, that in case the contractor does not get the excise duty exemption benefit, no
payment against excise duty will be made by GWIL, meaning that the assessee had to bear the
burden of duty payable on the goods under question. Not only this, Shri Ravi Solanki, CGM of
GWIL, misguided the District Magistrate, vide his letter no. GWIL/806/2016 dated 22.04.2016
(discussed in Para 12 of the SCN referred by the assessee), by stating that ‘■the excise
exemption benefit has been generated for the state government, since it was clear during the
contract agreement that the rates to be quoted are with excise exemption, the benefit has not
been granted to the agency(referred herein this SCN as the assessee) despite the fact that it
was clear during the pre-bid queries (Annexure II) that in case the contractor does not get the
excise duty exemption benefit, no payment against excise duty will be made by GWIL, which
obviously means that the assessee was ultimately benefitted. by wav of evasion of duty in the
name of the said exemption, recommended bv Shri Ravi Solanki. Thus, I come to conclude that
the submissions made by the assessee further corroborates the allegation that Shri Ravi
Solanki, has intentionally connived with the assessee to evade payment of duty.
The assessee has also submitted that the deposition of Shri Ravi Solanki who is
40.1.26
CGM of GWIL, is a Mechanical Engineer by Qualification, become crucial to examine and
according to his version M/s Gujarat Water Infrastructure Limited, a 100% owned Gujarat
Government’s company, is engaged in Design, Engineering and Construction of Water Supply
Projects, who procures Raw Water from canal and other reservoirs and supplies it to the
GWSSB, who further filters water by its various Water Treatment Plants and distributes further
to village level sumps for human and animal consumption. The assessee further submitted that
the version of Shri Ravi Solanki, CGM (P) of GWIL clearly establishes that the goods are meant
for integral part of water supply project, which includes activity of Supply of Raw Water to
Water Treatment Plant carried out by GWIL and as discussed above in detail which is an
essential activity for feeding Raw water from source to the Water Treatment Plant for further
treatment. End usage of such goods in creating infrastructure for supply of Raw Water is very
much covered as setting up of Water Treatment Plant. It is submitted that the Back drop in which
the District Magistrate have correctly issued Certificate and it is not the question that Shri Ravi
Solanki, CGM have misguided the District Magistrate and accordingly the allegation leveled
against Shri Ravi Solanki that he has misguided the District Magistrate does not hold
water.However, I find that as already discussed above, the Excise duty exemption certificate has
been signed and recommended for approval by Shri Ravi Solanki, the Chief General Manager
(Projects), GWIL, Gandhinagar, for erroneous exemption under Notification 12/2012 CE dated
17.03.2012 (Sr. No.233), contrary to the facts that the said project did not involve water
treatment plant. Being Chief General Manager (Projects) of his company, he is supposed to be
well versed with the difference between water supply projects and water treatment plants being
installed by them. In the letter dated 05.05.2016, as referred by the assessee in their submission,
as discussed hereinabove, written by Shri Ravi Solanki, CGM of GWIL, who, in response to the
query raised by the District Magistrate, replied to the District Magistrate that the excise duty
exemption admissible was as per the GDI’s Notification No.l2/2012-CE and the issue was
clarified in the context of pre-bid queries before calling for the bids and all the participants in
tender were informed to bid the price without excise duty and it was implemented accordingly,
but misstated to the District Magistrate and suppressed the fact mentioned in the Annexure II of
the said pre-bid queries, that 'in case the contractor does not get the excise duty exemption
benefit, no payment against excise duty will be made by GWIL'. Thus, Shri Ravi Solanki, CGM
of GWIL favored the assessee by hiding the facts. The same thing is being re-iterated by the
assessee and the assessee is again hiding the fact mentioned in the Annexure II of the said pre
bid queries, that in case the contractor does not get the excise duty exemption benefit, no
payment against excise duty will be made by GWIL, meaning that the assessee had to bear the
burden of duty payable on the goods under question. Thus, I come to conclude that Shri Ravi
Solanki, Chief General Manager (Projects), GWIL, Gandhinagar has intentionally connived with
the noticee to evade the payment of duty. The submissions of the assessee on the same lines,
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further strengthens the allegation that Shri Ravi Solanki, has intentionally connived with
the assessee to evade payment of duty.
40.1.27
It is submitted by the assessee that once the Certificate is issued by the District
Magistrate, for intended use of the goods as contemplated in the exemption notification, the
benefit cannot be denied. However, I find that the certificates mentioned that the goods are
meant for intended use of the integral part of water supply projects. As per serial no. 233 of
notification no. 12/2012-CE, only pipe and pipe fittings could be cleared for intended use of
the integral part of water supply projects. Therefore, any goods other than pipe and pipe
fittings of outer diameter exceeding W cm would not be eligible for exemption by the said entry
no. 233 of notification no. 12/2012-CE.
40.1.28
The assessee has relied on the decision in the case of P & C Construction P. Ltd
[2018(18)GSTL462(Tri-Chennai)], which relates to exemption on Pre-Stressed Concrete (PSC)
pipes supplied to water supply improvement schemes of State Government. However, I find that
the issue, under question, pertains to water submersible pumps, which are the items of machinery
and not the pipes, hence the said decision cannot be made applicable in the instant case.
40.2
It is submitted by the assessee that there is Duplication of the demand &
overlapping of the Period from December 2013 to March 2015, where Divergent and
Contrary views are taken by Revenue on the same issue. It is submitted that they were served
with two show cause notices, for the period from January, 2013 to March, 2015, for reversal of
Cenvat Credit @ 6%, vide the said show cause notices, whereby the exemption was accepted by
the department, when they had effected clearances under full exemption as well as the
clearances on payment of Central Excise duty @ 6% (say concessional exemption) as
prescribed under Sr. No. 235 of Notification No.l2/2012-CE and they had opted to reverse
proportionate Cenvat Credit availed on common Input and Input service in terms of Rule 6(3)(ii)
read with Rule 6(3A) of CCR,2004, as they had not maintained separate records for consumption
of Input and Input services used commonly for both the categories of clearances.lt is further
submitted that the department had issued the said two show cause notices covering period
January, 2013 to March, 2015, seeking reversal of an amount @ 6% in terms of Rule 6(3)(i) of
CCR,2004 and demanding differential amount by not accepting proportionate reversal made by
them as prescribed under Rule 6(3)(ii) read with Rule 6(3A) of CCR, 2004 and the department
while issuing the aforesaid show cause notices had never challenged Exemption availed by them
in terms of Sr.No.233 of Notification No. 12/2012-CE. It is also submitted that now the
department has issued present show cause notice covering period from December, 2013 to
April,2017 disallowing the exemption availed by them as per Sr. No. 233 of Notification
No. 12/2012-CE and demanded Central Excise duty @ 6% for which present submission is being
made. Thus, for the period from December, 2013 to March, 2015, the period of demand is
overlapped between two sets of show cause notices indicating that on the one hand the
department has accepted the exemption availed by them and on the other hand the exemption is
denied.
In this connection, however, I find that the SCNs pertaining to demand of reversal
40.2.1
of an amount @ 6% in terms of Rule 6(3)(i) of CCR,2004 instead of proportionate reversal in
terms of Rule 6(3)(ii) read with Rule 6(3 A) of CCR,2004 had been issued on the basis of CERA
AUDIT HM no. 24/29.10.2014 (TAR no. 106/2014-15 dated 10.12.2014.CE7M Audit had
pointed out that the assessee had availed exemption under notification no. 12/2012-CE dated
17.03.2012 and not maintained separate records, therefore, they are liable to debit 6% of the
value of exempted clearances. Scan copy of the said HM no. 24 dated 29.10.2014, follows
hereunder:
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Sr.AutmOfficer/CERA-II
To.

The Superintendent of Central Excise,
AR-I, Dn.III, Ahmedabad-I Commissionerate.

I find that nowhere in the CERA HM, the CERA, mentions to have examined the
fulfillment of the conditions as to END USE for the clearances being eligible to the said
exemptions. Further, the Audit is not supposed to check every angle of a clearance and certify as
to eligibility of exemption. The Audit examines the only selective documents, which are put by
the assessee before the Audit. These facts are also mentioned in the Audit Reports issued after
conducting Audit. Thereby the Audit disclaims to have checked all aspects of the clearances that
took place during the period under Audit. Also, the said SCNs nowhere mentions in respect of so
called exempted clearances to have been examined for the fulfillment of the conditions as to
END USE for the clearances being eligible to the said exemptions. Therefore, it is
misconceived by the assessee that the Revenue has accepted the exemption availed by them.

40.2.2

Issuance of SCN to an assessee with a different demand or ground or allegation, in
respect of a certain clearance, during a period, may not be a basis to believe that the assessee

40.2.3
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would not be served with another SCN for that period with different demand or ground or
allegation, in respect of the same or similar clearances. An SCN issued to the assessee for a
certain clearance during a period can be said to be duplicating or overlapping the period only in a
case where the SCN is raised for the same demand or allegation or ground, in respect of the same
certain clearance. Further, the said SCNs were issued with the disclaimer that the notice is being
issued without prejudice to any action that can be taken against the assessee under the Central
Excise Act. 1944 and the Rules framed there under or under any other law for the time being im
force in India.
1 find that the present SCN pertain to evasion of duty by way of non fulfillment of
conditions as to END USE of a product cleared under conditional exemption. The facts as to
END USE were not in the knowledge of the Revenue while Audit by CERA and subsequent
issuance of the said SCNs, which pertained to non reversal of Cenvat credit on the said exempted
clearances not limited to the clearances, exemption on which, is disputed in the present SCN. The
assessee himself has submhted.that they are. availing exempnonundex Sr..No.. 2355.236,..33 8 and
339 of Nqti.ncationNq,! 2/201^
213..of Notification.No,12/20f
facts as to END USE came to knowledge of the
Revenue only through an intelligence by an informer. Further, any allegation made in an SCN
cannot be held as final view of the Revenue, till it is not finalized through due adjudicating and
appellate procedures.Therefore, I hold that the SCNs issued earlier to the assessee are not for
the same demand and on the same ground as in the present SCN and hence have no
duplication or overlapping or interference to each other.

40.2.4

The assessee has relied on the decision in the case of M/s Nizam Sugar Factory
[2006 (197) E.L.T. 465 (S.C.)], wherein the Honorable Supreme Court of India held that while
issuing the second and third show cause notices the same/similar facts could not be taken as
suppression offacts on the part of the assessee as these facts were already in the knowledge of
the authorities. However, I find that for the issue under question, the present SCN is issued for
the first time and it is not a second or third SCN, as was the subject matter in the said case of M/s
Nizam Sugar Factory. Moreover, I observe that the ground of SCN in the present SCN is NOT
the same or similar set of facts as was the subject matter of the said SCNs issued to the assessee,
for the period from January, 2013 to March, 2015, for reversal of Cenvat Credit @ 6% in terms
of Rule 6(3)(i) of CCR,2004 instead of proportionate reversal in terms of Rule 6(3)(ii) read with
Rule 6(3A) of CCR,2004, on the ground that the assessee was not maintaining separate records
for input and input service credit availed by them on dutiable clearances and exempted
clearances. The facts, relied upon for the SCNs issued for demanding reversal of Cenvat Credit
@ 6% in terms of Rule 6(3)(i) of CCR,2004, were that the assessee was reversing Cenvat credit
on proportionate basis for the so called exempted clearances. Non fulfillment of conditions of
exemption, as to END USE of the specific clearances made under a certain exemption were
never disclosed at that time. Even upon being called for to explain in respect of fulfillment of
conditions of exemption, the assessee preferred to ignore the queries raised by the jurisdictional
officers, as discussed hereinabove, instead of compliance thereof. Therefore, I hold that the
present SCN is NEITHER a subsequent SCN related to the earlier SCNs NOR is it issued
on the basis of the ground of same set of facts and hence, the Apex Court decision in the
matter of M/s Nizam Sugar Factory, cannot be made applicable in the present case.
40.2.5

40.2.6

It is submitted by the assessee that in their case, relevant facts of the case were
whether they are entitled for exemption under Sr. No 233 of Notification No. 12/2012-CE or not.
The said exemption is subject to condition No 23 of the said notification. According to the said
condition, a certificate issued by the Collector or District Magistrate or Deputy Commissioner of
the District in which the plant is located, is to be produced to the Deputy Commissioner of
Central Excise or the Assistant Commissioner of Central Excise, as the case may be, having
jurisdiction, to the effect that such goods are cleared for the intended use specified in column (3)
of the Table. However, I find that it is NOT the only condition. The clearances under serial ■
number 233 of the said notification must also fit to fall under the description of goods as well as
END USE of it.
40.2.7 It is submitted by the assessee that they have followed this condition as and when they
have made clearance under this entry and certificate issued by the District Magistrate of Deputy
Collector to the effect that the said goods is used for intended purpose. However, I find that the
assessee has failed to prove their contention. Even if a certificate is issued, it would always be
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open to challenge its correctness as and when the contrary is brought in the knowledge of the
Revenue. When the facts of END USE are very much in the knowledge of the assessee, it is their
moral duty to bring the facts in the knowledge of Revenue and not to suppress them.
It is also submitted that the officer on Audit have also taken notice of these
40.2.8
certificates and convinced by the same, they asked them for reversal of Input tax credit in their
audit objections raised in Audit Report and as they did not agree with the objection raised, it was
culminated in first set of two show cause notices. However, I find that nowhere in the CERA
Audit Report, these facts as to END USE are mentioned to have been examined.
40.2.9 It is submitted that subsequently investigation was initiated with regard to exemption
availed and vide present show cause notice they have been denied the exemption and duty @ 6%
being demanded from them. The department should have investigated the case before issue of
first set of two show cause notice. Therefore, the action of the department is not legal and correct
in light of aforesaid decision of Nizam Sugar Factory delivered by the Apex court of India.
However, I find that it is upon the assessee to prove their eligibility to claim exemption, as held
by the Supreme Court, in the case ofM/s Mysore Metal Industries[1988 (36) ELT 369 (SC)], as
discussed hereinabove.
It is submitted that in the first two show cause notices, facts of the matter was that
they were availing exemption under Sr. No. 233 of Notification No.l2/2012-CE, during the
period from January, 2013 to March, 2015 and also making clearance on payment of central
excise duty at the rate of 6% on the other clearance as provided in Sr. No. 235 of the said
notification. However, I find that the facts of actual END USE were not brought before the
department by the assessee. Only assessee knew the actual END USE, as they not only cleared
the goods but also installed the same at site. The information, as to END USE in unintended
purpose, came to knowledge of the Revenue, only by way of intelligence by informer. Demand
for denial of exemption has been raised on the basis of specific information and new set of facts
that came to knowledge of the department. As the exemption is based on END USE, the first
hand information as to actual END USE, would not be available with the Revenue. The Revenue
would come to know of any irregularity only when the Revenue is brought into knowledge either
by assessee or by an informer.
40.2.10

40.2.11
It is submitted that the facts of the third show cause notice was based on the
investigation carried out by the department on the conclusion that the exemptions availed under
Sr.No.233 were not correct as the said clearances were not made for the setting up of the
Water Treatment Plant and instead it was made to the Integral part of water supply project.
Accordingly denying the said exemption, they were asked to pay Central Excise duty @ of 6%. It
is also submitted that the facts that they were clearing the goods under Sr. No.233(l), was very
much in existence, while all the three show causes notice were issued. However, I find that the
description as mentioned in the certificate (scan copy of which submitted by the assessee in their
reply submission) clearly mentions that the goods are meant for intended use of the integral part
of water supply projects. NOT even in a remote possibility, the words intended use of the
integral part of water supply projects would ever be able to infer to mean setting up of the
Water Treatment Plant.
It is submitted that the first two show cause notices were issued on the basis of
Audit conducted by the officers of the department. However, contrary to the submission of the
assessee, I find that the said SCNs were based upon the CERA Half Margin Memo no.
24/29.10.2014 (LAR no. 106/14-15 dated 10.12.2014), which is issued by CERA Audit and not
by departmental audit.
40.2.12

It is submitted that the certificates required for such clearances were also
40.2.13
scrutinized by the officers deployed in Audit and they had not objected the exemption and
instead reversal made by them, under Rule 6(3A)(ii) was not accepted and they were asked to
reverse an amount @ 6% under Rule 6(3)(i) of CCR,2004. However, I find that the said HM or
LAR issued by CERA Audit nowhere mentions as to scrutiny of the said certificates conducted
by CERA Audit. Therefore, this contention of the assessee is not acceptable. Acceptance of
eligibility of exemption, by CERA Audit, as alleged by the assessee, is not evident from HM or
LAR issued by the CERA Audit. Even such an acceptance by CERA Audit,as alleged by the
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assessee, if any, although not evident, in the remotest possibility, would not mean to be
acceptance by Central Excise Department.
It is submitted by the assessee that as per Para 11.2 of the CBEC circular
No.l053/02/2017-CX dated 10-03-2017, it is imperative on the part of department to decide all
the three show cause notices together by the officer competent to decide show cause notice of
highest amount instead the department is engaged in the adjudication of all the three show cause
notice separately which is contrary to the said instruction. However, as already discussed, this
is the prerogative of the Department to decide the manner in which the cases pending with it
would be adjudicated.Further, it is wrong to think that all the three SCNs referred by the
assessee, belong to the same question. However fate of the first two SCNs related to the question
of reversal of CENVAT credit attributable to inputs and input services used for exempted goods
would be decided on the basis of the outcome of the last SCN related to the question of eligibility
of exemption itself. Therefore, it becomes necessary to decide the last SCN related to the
question of eligibility of exemption, at the first. Qnly. uppn. thejssuejnyplyed^^
ayMlpn. of .eM&ibnity.pf exempt
^^//PP?.t..9.^M..t.llP..?.^j.V.^lppfi.9.P...9.C..t)}.?..rpniP?.i?.i.n§..t3^P..SCN..b.e..ta.kcn..in .handto.decide.the
and .input
s.9.rY.i.9.9s.nspd.for the said exemjited goods.
40.2.14

It is submitted by the assessee that evidence in the form of statement of Shri Ravi
Solanki CGM, of GWIL, is made applicable to all the clearances made to supplies made to all
other parties who carried out Water Treatment Projects without conducting investigation at those
parties i.e. other than GWIL. However, I find that as much as almost 80% of clearances,
involving duty amounting to Rs.1,10,80,086/-, have been made to GWIL directly or through
other parties, upon recommendation of GWIL.The statement of Shri Ravi Solanki was an eye
opener and sufficient to raise doubt in respect of similar clearances. As already discussed, it is an
issue of eligibility of exemption, therefore, the onus to prove lies on the assessee. I find that the
assessee has an opportunity to prove, in response to this show cause notice, their claim of
eligibility of exemption from payment of duty. Further,\\ is not the only evidence in the form of
statement of Shri Ravi Solanki CGM, of GWIL. Statements are also recorded of Shri Basant
Maurya, Senior Accountant and Authorized Signatory of the assessee company on 31.01.2017
and of Shri Abhinaya Jayantibhai Patel, Director of the assessee company on 06.03.2017
under Section 14 of the Central Excise Act, 1944.
40.3

I find that this SCN is issued questioning the eligibility of exemption. As
discussed hereinabove, the burden of proof lies with the assessee, who claims exemption from
payment of duty and he has to ensure as to whether the particular clearance is proved to be
eligible for exemption. As discussed hereinabove, in the case of M/s Mysore Metal Industries
[1988 (36) ELT 369 (SC)], Hon’ble Supreme Court of India, has held that the burden is on the
party who claims exemption, to prove the facts that entitled him to exemption.
40.3.1

• 40.3.2

I find that the assessee is required under Rule 6 of Central Excise Rules, 2002, to
himself assess the duty liability in respect of clearances made by him and the facts have to be
recorded, in the excise return (ER-1) to be filed with the department under Rule 12(1) of Central
Excise Rules, 2002. Further, the assessee or its authorized signatory, is required to declare in the
self-assessment memorandum, in the excise return (ER-1) to be filed with the department under
Rule 12(3) of Central Excise Rules, 2002 that the information given in the Return is true,
correct and complete in every respect and that he is authorized to sign on behalf of the
assessee. The assessee is also required under Rule 12(4) of Central Excise Rules, 2002, to
make available to the proper officer all the documents and records for verification as and
when required by such officer.

40.3.3

In view of the above, the assessee was NOT ONLY required to himself assess the
duty liability in respect of clearances made by him and the facts had to be recorded in the excise
returns filed with the department and declare in the self-assessment memorandum that the
information given in the Return was true, correct and complete in every respect, BUT
ALSOwas required to satisfactorily prove, as per Rule 12 of Central Excise Rules, 2002, the
facts that entitled him to exemption as held by the Apex Court that the burden is on the party who
claims exemption.
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I find that the eligibility of exemption claimed by the assessee had not been
satisfactorily proved by the assessee, before the Jurisdictional Officers and thus failed to
comply with Rule 12(4) of Central Excise Rules, 2002.1 find that the assessee was issued letter
dated 23.08.2017, by the jurisdictional Range Officer, asking for details of invoices and work
orders of the goods cleared under exemption notification no. 12/2012-CE dated 17.03.2012,
during the preceding 5 years. However, nothing was submitted by the assessee.I further find
that the assessee was further issued letter dated 03.04.2018, by the jurisdictional Range Officer,
asking for monthly details of invoices and work orders of the goods cleared under exemption
notification no. 12/2012-CE dated 17.03.2012, during the preceding 5 years, followed by a
reminder dated 16.04.2018. Instead of providing details, the assessee defiantly argued vide
their letter dated 01.05.2018 that department had already issued SCN, vide F. No. V.84/15120/Commr/Aqua/JC/OA-l/2015 dated 02.02.2016, in the same matter. I find that the
jurisdictional Range Officer, vide his letter dated 09.05.2018, clarifying to the assessee that
the ongoing matter pertains to the demand of duty on exemption wrongly availed by them under
Notification No, 12/2012 CE 17.03.2012 (Sr. No. 233) during the previous five years, whereas
the above mentioned SCN dated 02.02.2016, is issuedfor the period of February, 2015 to March,
2015, only, asking for CENVAT reversal under Rule 6 of CCR 2004 @6% of value of clearance,
as no separate records were maintained in respect of dutiable clearances, the assessee was
further asked for details of invoices and work orders of the goods cleared under exemption
notification no. 12/2012-CE dated 17.03.2012. The jurisdictional Range Officer, vide his
letter dated 12.07.2018, further reminded the assessee and further clarified to the assessee that
the above mentioned SCN dated 02.02.2016, pertains to the issue of non maintenance of separate
account for receipt and consumption of raw material for the availment of CENVAT Credit while
clearing both dutiable and exempted (including all other undisputed exemptions as well as this
disputed exemption)goods, under Rule 6 of CCR 2004, whereas the ongoing matter pertains only
to the demand of duty on exemption wrongly availed by them under Notification No. 12/2012
CE 17.03.2012 (Sr. No. 233) during the previous five years.
40.3.4

I find that the assessee never bothered to pay any heed to the requests made by
the jurisdictional Range Officer to prove eligibility of the exemption claimed by them and
instead adamantly defied to comply. As already discussed, the onus to prove eligibility of
exemption always, lied with the claimant, in view of the same, I conclusively hold that the
assessee has failed to discharge their onus, before the field formation and the same resulted in the
present SCN. Further,! observe that the assessee has an opportunity to prove, in response to this
show cause notice, their claim of eligibility of exemption from payment of duty, however, the
assessee instead of proving their eligibility to exemption, defiantly argues to divert the issue and
thus fails to prove the eligibility of exemption.
40.3.5

It is submitted that they are also availing exemption under Sr. No. 233, 236, 338
and 339 of Notification No. 12/2012-CE and 10/97-CE, to other than GWJL, Bhuj, however all
these exemptions are proposed to be disallowed based on the investigation carried out by
recording statement of one Shri Ravi Solanki COM of GW1L, whereas the facts of the matter are
that they are supplying their goods under Sr. No. 233 (1) to various parties/customers who are
carrying out the work of Water Treatment Plant on behalf of the various state governments across
India including various districts of Gujarat, therefore the present show cause notice is issued
without appreciating correct factual position of each and every clearance made to the customers
other than GW1L. However, I find that as much as almost 80% of clearances, involving duty
amounting to Rs.1,10,80,086/-, have been made to GWIL directly or through other parties,
upon recommendation of GWIL, for Water Supply Projects and NOT for Water Treatment
Plants. Here, I observe that the statement of Shri Ravi Solanki is just an eye opener and
sufficient to raise doubt in respect of similar clearances. As already discussed, it is an issue of
eligibility of exemption, therefore, the onus to prove lies on the assessee. I find that the assessee
has an opportunity to prove, in response to this show cause notice, their claim of eligibility of
exemption from payment of duty, however, the assessee instead of proving their eligibility to
exemption, defiantly argues to divert the issue and thus fails to prove the eligibility of exemption.
40.3.6

It is submitted by the assessee in Table-1, under their submission dated
12.04.2019 that they are availing several exemptions under notification No 12/2012-CE and
10/97-CE, in respect of clearances made, for Drinking Water Supply Project to GWIL, Bhuj,
Bhachhau, Gujarat as well as in respect of clearances made, for Drinking Water Supply
40.3.7
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Project or other purposes to other than GWIL. Bhuj, Bhachhau, Gujarat. Here, I observe that
the assessee himself submits regarding clearance made to GWIL, directly or through other
parties, upon recommendation of GWIL, under Sr. No. 233 of Notification No 12/2012-CE,
that the goods were cleared to be used in Drinking Water Supply Project. On the other hand
the assessee claims to avail exemption on items of machinery, i.e. power driven water pumps,
required for setting up of Water Treatment Plant.
40.3.8
It is submitted that statement of Sliri Ravi Solanki, CGM of GWIL was recorded
for clearances (sr. no. 1 of Table-}, under submissions), involving duty amounting to
Rs.40,61,739/-, made to GWIL, under serial number 233 of notification no. 12/2012-CE, for
drinking water supply project. The assessee further submits that assuming without admitting that
exemption is not available, they say and submit that the statement of Shri Ravi Solanki, shall be
confined to aforesaid clearance only and cannot be applied to other cases. Here, I observe that
the statement of Shri Ravi Solanki is just an eye opener and sufficient to raise doubt in respect of
similar clearances. As already discussed, it is an issue of eligibility of exemption, therefore, the
onus to prove lies on the assessee. I find that the assessee has an opportunity to prove, in
response to this show cause notice, their claim of eligibility of exemption from payment of duty,
however, the assessee instead of proving their eligibility to exemption, defiantly argues to divert
the issue and thus fails to prove the eligibility of exemption.
40.3.9 It is submitted that they have reversed Cenvat Credit under Rule 6(3)(i) of CCR,2004 for
the said exemption availed by them. However, I find that the submission of the assessee is
devoid of any documentary evidences as to having reversed the Cenvat Credit under Rule 6(3)(i)
of CCR, 2004 for the said exemption availed by them. Even if Cenvat is reversed, it is not the
only condition to entitle the exemption under serial no. 233 of notification no. 12/2012-CE. In
absence of proving fulfillment of all other conditions assesseewould NOT be entitled to
exemption.
It is submitted by the assessee that clearances (sr. no. 3 of Table-2, at para 30.8.2
40.3.10
above), involving duty amounting to Rs.3,48,984/-,recommended by Rajkot Municipal
Corporation, made to the customers other than GWIL, for drinking water supply and water
treatment plant, under serial number 233 of notification no. 12/2012-CE, where no separate
inquiry or Investigation was made. However, 1 find that the assessee, instead of proving their
eligibility to exemption, defiantly argues to divert the issue and thus fails to prove the eligibility
of exemption.lt is submitted by the assessee that the goods cleared vide above invoices were for
use in the Drinking Water Supply and Water Treatment Plant, where the exemption is clearly
available being used in Water Treatment Plant, where in the Competent Officer of Rajkot District
have issued certificate with regard to the usage of the goods.However, I find that the documents
submitted by the assessee do not clearly show whether the goods in question have been used in
water treatment plant and not for water supply scheme. In absence of proving fulfillment of all
the conditions, it would NOT be justified to allow exemption.
40.3.11
It is submitted thatclearances (sr. no. 4 of Table-2, at para 30.8.2 above).
involving duty amounting to Rs.6,42,152/-,recommended by Municipal Corporation etc., made
to the customers other than GWIL, for sewage water treatment plant, under serial number 233
of notification no. 12/2012-CE, where no separate inquiry or Investigation was made. However,
I find that the assessee instead of proving their eligibility to exemption, defiantly argues to divert
the issue and thus fails to prove the eligibility of exemption as below.
40.3.12
It is submitted by the assessee that the goods cleared vide above Invoices were for
use in the Sewage Water Treatment Plant, where the exemption is clearly available being used in
Water Treatment Plant, where in the Competent Officers have issued certificate with regard to
the usage of the goods. However, I find that the submission of the assessee is devoid of any
documentary evidences. In absence of proving fulfillment of all the conditions, it would NOT be
justified to allow exemption. The assessee has submitted documents and certificates in the name
of Sewage Water Treatment Plant in respect of the above discussed clearances. However, 1
find that exemption under sr. no. 233 of notification no. 12/2012-CE is not applicable in this
case, as the certificates indicate that the end use of treated water is for industrial purpose and not
for drinking water for human consumption.
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It is submitted thatclearances (sr. no. 5 of Table-2, at para 30.8.2 above),
40.3.13
involving duty amounting to Rs.10,17,759/-,recommended by governmental authorities, made to
the customers other than GWIL, for water supply project/scheme/plant, under serial number 233
of notification no. 12/2012-CE, where no separate inquiry or Investigation was made. However,
I find that the assessee instead of proving their eligibility to exemption, defiantly argues to divert
the issue and thus fails to prove the eligibility of exemption as below.
It is submitted that the goods cleared vide above Invoices were for use in the
Water Supply Project/Scheme, where the exemption is clearly available being used in Water
Supply Project/Scheme, where in the Competent Officers have issued certificate with regard to
the usage of the goods. However, I find that the submission of the assessee is devoid of any
documentary evidences. In absence of proving fulfillment of all the conditions, it would NOT be
justified to allow exemption.
40.3.14

It is submitted by the assessee thatclearances (sr. no. 6 of Table-2, at para 30.8.2
40.3.15
above), involving duty amounting to Rs.10,16,670/-,recommended by governmental authorities,
made to the customers other than GWIL, for water treatment plant, under serial number 233 of
notification no. 12/2012-CE, where no separate inquiry or Investigation was made. However, I
find that the assessee has an opportunity to prove, in response to this show cause notice, their
claim of eligibility of exemption from payment of duty. It is submitted that the goods cleared
vide above Invoices were for use in the Water Treatment Plant, where the exemption is clearly
available being used in Water Treatment Plant, wherein the Competent Officers have issued
certificate with regard to the usage of the goods. In this matter, I find that the assessee has
submitted relevant documents and certificates obtained in respect of the above discussed
clearances. I have gone through the documents and satisfied myself as to eligibility of exemption
claimed by the assessee in respect of above clearances.
It is submitted thatclearances (sr. no. 7 of Table-2, at para 30.8.2 above)
40.3.16
involving duty amounting to Rs.98,867/-,made to the customers other than GWIL, for
hydro/thermal project, under serial number 336 of notification no. 12/2012-CE, where no
separate inquiry or Investigation was made. However, I find that the assessee instead of proving
their eligibility to exemption, defiantly argues to divert the issue and thus fails to prove the
eligibility of exemption as below.
It is submitted that the goods cleared vide above Invoices were for use in the
40.3.17
hydro/thermal project, where the exemption is clearly available being used in hydro/thermal
project, against international competitive bidding, under serial number 336 of notification no.
12/2012-CE. However, I find that the submission of the assessee has not submitted documentary
evidences to prove that the goods cleared are to be used in project against international
competitive bidding. In absence of proving fulfillment of all the conditions, it would NOT be
justified to allow exemption.
It is submitted by the assessee thatclearances (sr. no. 8 of Table-2, at para 30.8.2
40.3.18
above), involving duty amounting to Rs.50,582/-,made to the customers other than GWIL, for
thermal power project, under serial number 338 of notification no. 12/2012-CE, where no
separate inquiry or Investigation was made. However, I find that the assessee has an opportunity
to prove, in response to this show cause notice, their claim of eligibility of exemption from
payment of duty. It is submittedby the assessee that the goods cleared vide above Invoices were
for use in the thermal power project, where the exemption is clearly available under serial
number 338 of notification no. 12/2012-CE. In this matter,! find that the assessee has submitted
certain documents,however, the certificate as required from Chief Engineer in the Central
Electricity Authority is not furnished by the assessee.
40.3.19
It is submitted by the assessee thatclearances (sr. no. 9 of Table-2, at para 30.8.2
above), involving duty amounting to Rs.31,821/-,made to the customers other than GWIL, for
super thermal power station, under serial number 339 of notification no. 12/2012-CE, where no
separate inquiry or Investigation was made. However, I find that the assessee has an opportunity
to prove, in response to this show cause notice, their claim of eligibility of exemption from
payment of duty. It is submittedby the assessee that the goods cleared vide above Invoices were
for use in the super thermal power station, where the exemption is clearly available under serial
number 339 of notification no. 12/2012-CE. I find that the assessee has submitted relevant
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documents and certificates obtained in respect of the above discussed clearances. I have gone
through the documents and satisfied myself as to eligibility of exemption claimed by the
assessee.
It is submitted thatclearances (sr. no. 10 of Table-2, at para 30.8.2 above)
involving duty amounting to Rs.32,467/-,made to the customers other than GWIL, for research
and development work, under notification no. 10/1997-CE, where no separate inquiry or
Investigation was made. However, I find that the assessee instead of proving their eligibility to
exemption, defiantly argues to divert the issue and thus fails to prove the eligibility of exemption.
40.3.20

It is submitted that the goods cleared vide above Invoices were for use in the
research and development work, where the exemption is clearly available under notification no.
10/1997-CE. However, I find that the submission of the assessee is devoid of any proper
documentary evidences. In absence of proving fulfillment of all the conditions, it would NOT be
justified to allow exemption.
40.3.21

40.3.22

It is submitted that denying the exemption at Sr. No. 233 of the Notification No
12/2012-CE, based only on the statements of Shri Ravi Solanki, CGM of GWIL, cannot be made
applicable to other parties. However, I find that as much as almost 80% of clearances,
involving duty amounting to Rs.1,10,80,086/-, have been made to GWIL directly or through
other parties, upon recommendation of GWIL.The statement of Shri Ravi Solanki was an eye
opener and sufficient to raise doubt in respect of similar clearances. As already discussed, it is an
issue of eligibility of exemption, therefore, the onus to prove lies on the assessee. I find that the
assessee has an opportunity to prove, in response to this show cause notice, their claim of
eligibility of exemption from payment of duty. However, I find that in respect of clearances,
valued at Rs.1,74,74,861/-, where the amount of duty demanded was of Rs.10,48,491/-, the
assessee has submitted relevant documents and certificates obtained in respect of the above
discussed clearances, which, I have gone through and satisfy myself as to eligibility of exemption
claimed by the assessee. Further, in respect of the demand of remaining amount of
Rs.1,32,70,897/-, I have gone through the documents and certificates, submitted by the assessee
and I do not satisfy myself as to eligibility of exemption claimed by the assessee.
40.3.23

The assessee also submitted that they have availed other exemptions such as under
Sr. No 336 of Notification No. 12/2012-CE (involving duty amounting to Rs.98,867/-) and also
Notification No. 10/1997-CE, (involving duty amounting to Rs.32,467/-), which are not related to
present investigation and accordingly the demand of Central Excise duty to that extent (say
Rs.l,31,334/-)\s not correct and deserves to be vacated to that extent. However, I find that as
already discussed, it is an issue of eligibility of exemption, therefore, the onus to prove lies on
the assessee. I find that the assessee has an opportunity to prove, in response to this show cause
notice, their claim of eligibility of exemption from payment of duty, however, the assessee
instead of proving their eligibility to exemption, defiantly argues to divert the issue and thus fails
to prove the eligibility of exemption.! find that the assessee has furnished a list of two invoices
bearing no. 221 dated 22.09.2016 and no. 298 dated 18.11.2016, in respect of availing exemption
under Sr. No 336 of Notification No. 12/2012-CE (involving duty amounting to Rs.98,867/-).
However, vide the ER-1 returns filed for the months of September, 2016 and November, 2016,
respectively, the assessee has shown to claim exemption under sr. no. 1 of notification no.
12/2012-CE(NT) and under sr. no. 233 of notification no. 12/2012-CE(NT), respectively. I find
that the assessee has failed to prove eligibility of exemption either under sr. no. 1 of notification
no. 12/2012-CE(NT) and under sr. no. 233 of notification no. 12/2012-CE(NT),respectively or
under Sr. No 336 of Notification No. 12/2012-CE. I further find that the assessee has furnished
a list of one invoice bearing no. 134 dated 09.07.2015, in respect of availing exemption under
Notification No. 10/1997-CE (involving duty amounting to Rs.32,467/-). However, vide the ER-1
return filed for the month of July, 2015, the assessee has shown to claim exemption under sr. no.
233 of notification no. 24/2007-CE(NT). The assessee has not submitted documents clarifying if
the institution to which goods cleared is a public funded research institution or registered with
Government of India with certificate by proper authority as per the notification and its
conditions.. I find that the assessee has failed to prove eligibility of exemption either under sr. no.
233 of notification no. 24/2007-CE(NT) or under Notification No. 10/1997-CE.
Cum duty benefit for the duty being demanded on denial of exemption and
40.4
wrong quantification of the demand.
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40.4.1
It is submitted that since the present show cause notice is issued for denying the
exemption to them and demanding central excise duty which they have not collected, therefore,
the Invoice value has to be considered as cum duty value as provided under section 4 of Central
Excise Act, 1944 and as settled in various courts of Law, accordingly the demand of Central
Excise duty has to be re-quantified. It is further submitted that the show cause notice was issued
by denying exemption and straight way applied 6% rate though their goods cleared attracts
different rate of duty if it would have been cleared but for the exemption, which has resulted in
too short demand of Central Excise duty. Accordingly the assessee submitted re-quantification,
with cum duty benefit and accepted the amount of duty payable as Rs.1,51,80,835/-, as against
duty demanded of Rs.1,43,19,388/-, showing that being an honest tax payer, it is their duty to
bring this fact into notice. Since the Show Cause Notice is issued for an amount
ofRs.1,43,19,388/-, therefore I refrain myself on giving any findings on the request of assesse to
revise the demand to 1,51,80,835/-.
40.5 Bifurcation of the clearance which are claimed to be eligible to Exemption and
remaining clearances which are not claimed to be eligible to exemption.
40.5.1
It is submitted by the assessee that assuming without admitting the allegation that
the goods supplied to the Water Supply project are not entitled under serial number 233 of
notification no. 12/2012-CE, the remaining clearances under various Sr. Nos. of Notification No
12/2012-CE, should not be denied, as the said goods are cleared for use in the Water Treatment
Plant. Thermal Power Plant. Sewage water treatment plant etc., to which the investigation based
on the Statement of Ravi Solanki, COM of M/s GWIL cannot be applied. Here, 1 observe that
the assessee has himself assumed that the goods (involving duty amounting to Rs.1,20,97,845/-),
supplied to the Water Supply projects are not entitled under serial number 233 of notification no.
12/2012-CE and disputed the remaining clearances (involving duty amounting to Rs.22,21,543/-),
claimed to be made for Water Treatment Plant, Thermal Power Plant, Sewage water treatment
plant etc. However, after having gone through all the documentary evidences submitted by
the assessee, I find that in respect of clearances valued at Rs.1,74,74,861/-, where the amount of
duty demanded was of Rs.10,48,491/-, the assessee has submitted relevant documents and
certificates obtained in respect of the above discussed clearances, which, I have gone through and
satisfy myself as to eligibility of exemption claimed by the assessee. Further, in respect of the
demand of remaining amount of Rs.ll,73,052/-(=Rs.22,21,543 - Rs.10,48,491), 1 have gone
through the documents and certificates, submitted by the assessee and I do not satisfy myself as
to eligibility of exemption claimed by the assessee. Thus, in respect of clearances, involving
duty amounting to Rs.l,32,70,897/-{"Rs.l,20,97,845+ Rs.l 1,73,052/-), the assessee has failed
to prove eligibility of exemption claimed by them and therefore, I hold that the assessee has
short-paid duty amounting to Rs.1,32,70,897/-, under the guise of ineligible exemption.
It is submitted by the assessee thatthey have reversed Cenvat Credit of Rs.
40.5.2
64,51,725/-, against the clearances ineligible for exemption. However, I find that the submission
of the assessee is devoid of any documentary evidences as to having reversed the Cenvat Credit
under Rule 6(3)(i) of CCR, 2004 for the said exemption availed by them. Even if Cenvat is
reversed, it is not the only condition to entitle the exemption. In absence of proving fulfillment of
all other conditions, it would NOT be justified to allow exemption, in view of the Apex Court
decision in the case of M/s Mysore Metal Industries [1988 (36) ELT 369 (SC)], wherein the
Hon’ble Supreme Court of India, has held that the burden is on the party who claims
exemption, to prove the facts that entitled him to exemption.
I find that as per the certificates issued by the District Magistrate, the assessee
40.6
was required to clear the goods, for intended use of the integral part of the water supply
project. Thereby the assessee could claim exemption vide clause (3) under Sr. No. 233 of
Notification No. 12/2012-CE, which exempted ‘pipes and pipe fittings of outer diameter
exceeding 10 cm when such pipes are integral part of the Water Supply Project. Here, it is
pertinent to note that the fact that the materials supplied bv the noticee were not Pipes and Five
Fittinss of outer diameter exceeding 10 cm but were items of machinery, were suppressed bv the
assessee and were brought to the knowledge of Revenue, only when an intelligence was received
from an informer, through CBL Delhi.Therefore, I hold that the goods cleared by the assessee
are not covered by Clause (3) of the description under Sr. No. 233 of Notification No.
12/2012-CE.Factually, the assessee cleared Submerged Centrifugal Pumps, i.e. items of
machinery, falling under CTH 84137010, instead of Pipes and Pipe Fittings of outer diameter
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exceeding 10 cm. claiming to be exempt under Sr.No.233 of Notification No. 12/2012-CE dated
17.03.2012. The items of machinery are exempt from Central Excise duty leviable thereon, in
accordance with clause (1) of Sr.No.233 of Notification No. 12/2012-CE dated 17.03.2012, if the
same are required for setting up of water treatment plants, subject to condition No. 23 that a
certificate issued by the Collector/District Magistrate/ Deputy Commissioner of the District in
which the plant is located, is produced to the Deputy/Assistant Commissioner of Central Excise,
having jurisdiction, to the effect that such goods are cleared for the intended use for setting up
of water treatment plants. However, as per the certificate, the goods are required for intended
use of the integral part of Water Supply Project. Therefore, I hold that the goods are items of
machinery, but the same are NOT certified to be required for setting up of water treatment
plants and thus the same do not match with the description of goods specified at clause (1) of
Sr.No.233 of the Notification No. 12/2012-CE and therefore, I hold that exemption of clause (1)
of Sr.No.233 of the said notification is not admissible to the noticee.Therefore, I conclusively
hold that no benefit of exemption under serial number 233 of the notification no. 12/2012CE can be allowed to the assessec in respect of clearance of items of machinery NOT meant
for setting up of water treatment plant.
41.

Suppression of Facts and invocation of extended period.

41.1 1 find that as per the certificates issued by the District Magistrate, the assessee was
required to clear the goods, for intended use of the integral part of the water supply project.
Thereby the assessee could claim exemption vide clause (3) under Sr. No. 233 of Notification
No. 12/2012-CE, which exempted ‘pipes and pipe fittings of outer diameter exceeding 10 cm
when such pipes are integral part of the Water Supply Project. Here, it is pertinent to note that
the fact that the materials supplied by the noticee were not Fives and Pipe Fittings of outer
diameter exceeding 10 cmbut were Hems of machinery, were suppressed by the assessee and
were brought to the knowledge of Revenue, only when an intelligence was received from an
informer, through CBI, Delhi.
Factually, the assessee cleared Submerged Centrifugal Pumps, i.e. items of
41.2
machinery, falling under CTH 84137010, instead of Pipes and Pipe Fittings of outer diameter
exceeding 10 cm. These facts came to the knowledge of the Revenue, when enquiry was initiated
based upon the specific intelligence. 1 find that the assessee failed to furnish the invoices and
other details of clearances of goods, claimed by the assessee as exempt even upon being
specifically called for by the Range Officers, vide his letters discussed hereinabove.
From the statement of Shri Basant Maurya, Authorised Signatory of the M/s.
41.3
Aqua Machineries Private Limited, it reveals that the said noticee had knowledge that the
said project did not involve water treatment plant and deliberately availed exemption on
the basis of erroneous certificates to evade payment of Central Excise duty at applicable
rate on the value of the finished goods, cleared by them. As clarified by the noticee vide their
letter dated 28.11.2016, the said project is for supply, installation, testing and commissioning
of submerged Centrifugal Pump and allied equipments and construction of sump and panel room
with 10 years comprehensive O&M at Bhachau, District-Kutch. Thus, the assessee is not only
involved with supply of goods but also with installation, testing and commissioning of
submerged Centrifugal Pump and allied equipments and construction of sump and panel room
with 10 years comprehensive O&M at the site of the project. Therefore, the assessee was in
knowledge of the nature of supply and intended use of the goods supplied by them.
41.4
In his statement, Shri Abhinaya Jayantibhai Patel, Director of the noticee, he interalia stated that the Central Excise work related to his company is being looked after by Shri
Basant Maurya, who is the Senior Accountant and Authorised Signatory for all the matters
related to Central Excise and that he is fully authorized and competent to give statement on
behalf of the company, which is binding to their company and that he has been shown the
statement dated 31.01.2017 of Shri Basant Maurya, and agreed with all the facts narrated therein
as true and correct and fully acceptable to their company.
41.5
I find that when the Chief General Manager (Project), Gujarat Water
Infrastructure Limited (GWIL), Gandhinagar, was asked to explain as to on what grounds it was
recommended to District Magistrate to issue certificate for Central Excise duty exemption for the
said work project, Shri Ravi Solanki, Chief General Manager (Project), GWIL, vide his letter
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dated 16.02.2017, submitted that the said goods are cleared under exemption certificate issued by
District Magistrate Kuchchh-Bhuj based on Notification No.12/2012 CE dated 17.03.2012,
however, he failed to clarify in respect of grounds of recommendation to District Magistrate to
issue certificate for Central Excise duty exemption for the said work project.
41.6
I find that the District Collector, Kachchh, vide his letter dated 21.02.2017,
informed that the said exemption certificates dated 24.01.2015 and 13.02.2015 have been issued,
in favour of M/s Aqua Machineries Pvt. Ltd.. Ahmedabad, on the basis of recommendations
made by the Chief General Manager (Project), GWIL, Gandhinagar, for the project of
BhachauPumping Station. He further informed that the Chief Manager (Project), GWIL,
Gandhinagar vide his letter No. GWIL/806/2016 dated 22.04.2016 had submitted that as per Item
No. 78 of the Agreement between M/s. Aqua Machineries Pvt. Ltd. and GWIL, bidder had quoted
the price without Central Excise duty as per the provisions of Notification No. 47/2002, which
means that in absence of Central Excise Duty exemption certificate, GWIL is required to bear the
Central Excise Duty and if the Central Excise Duty exemption certificate is issued, GWIL is not
required to make payment against C. Ex. Duty, thus the bidder is not concerned with bid amount
quoted with Excise duty and the bidder is not affected whether Central Excise Duty exemption is
given or not. He also informed that the Chief General Manager (Project) vide his letter No.
GWlL/Bhuj-Kutch/950/2016 dated 05.05.2016 submitted that after careful consideration, as the
Excise duty exemption was admissible as per Government of India’s Notification, the issue was
clarified in the context of Notifications referred to in letter No. GWIL/806/2016 dated
22.04.2016, during pre-bid queries also, before calling for the bids and all the participants in
tender were informed to bid the price without Excise Duly and it was implemented accordingly.
However, I find that in the Annexure IJ of the said pre-bid queries, it is clearly mentioned that
'in case the contractor does not get the excise duty exemption benefit, no payment against excise
duty will be made by GWIL’. In the referred letter dated 05.05.2016, Shri Ravi Solanki, CGM of
GWIL, clarified to the District Magistrate that the excise duty exemption admissible was as per
the GOl’s Notification No.I2/2012-CE and the issue was clarified in the context of pre-bid
queries before calling for the bids and all the participants in tender were informed to bid the
price without excise duty and it was implemented accordingly, but misstated to the District
Magistrate and suppressed the fact mentioned in the Annexure II of the said pre-bid queries,
that ‘in case the contractor does not get the excise duty exemption benefit, no payment against
excise duty will be made by GWIL'. Thus, Shri Ravi Solanki, CGM of GWIL favored the
assessee by hiding the facts. The same thing is being re-iterated by the assessee and the assessee
is again hiding the fact mentioned in the Annexure II of the said pre-bid queries, that in case the
contractor does not get the excise duty exemption benefit, no payment against excise duty will be
made by GWIL, meaning that the assessee had to bear the burden of duty payable on the goods
under question. Scan copy of the above said Annexure II of the said pre-bid queries follows here
under:
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I find that Shri Ravi Solanki, CGM of GWIL, misguided the District Magistrate,
41.7
vide his letter no. GWIL/806/2016 dated 22.04.2016 (discussed in Para 12 of the SCN referred
by the assessee), by stating that the excise exemption benefit has been generated for the state
government, since it was clear during the contract agreement that the rates to be quoted are
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with excise exemption, the benefit has not been granted to the agency(referred herein this SCN
as the assessee), despite the fact that it was clear during the pre-bid queries (Annexure II)
that in case the contractor does not get the excise duty exemption benefit, no payment against
excise duty will be made by GWJL, which obviously means that the assessee was ultimately
benefitted, by wav of evasion of duty in the name of the said exemption, recommended by Shri
Ravi Solanki. Thus, I come to conclude that the duty evasion has taken, by way of
suppression of facts by the assessee. Shri Ravi Solanki, CGM(P), GWIL, has also
intentionally connived with the assessee to evade payment of duty, by way of misstatement
to the District Collector and suppression of facts to be disclosed to the District Collector.
I find that the assessee cleared Pumps/Submersible pumps and its parts availing
41.8
ineligible exemption from payment of Central Excise duty of Sr. No. 233 of Notification
No.l2/2012-CE dated 17.03.2012. All these above said acts of omission and commission on their
part, the assessee has committed an offence by way of wilful mis-statement and suppression of
facts, inasmuch as they have wrongly availed exemption of Sr. No. 233 of Notification No.
12/2012-CE resulting in non payment of duty. They wilfully defrauded the Govt, revenue as
discussed in detail hereinabove. Thus, they have short paid the duty by reason of fraud, collusion,
or wilful mis-statement or suppression of facts or contravention of provisions of this Act or of the
rules made there under with mala fide intention to evade payment of Central Excise duty. Thus,
the noticee is required to pay Central Excise duty @ 6% of the value of the goods in view of
Sr.No.235 of Notification No. 12/2012-CE dated 17.03.2012, for Power Driven Pumps
primarily designed for handling water (CTH-84137010), instead of full exemption. The
noticee is also required to pay Central Excise duty equivalent to 12.5% of the value of the
goods as prescribed in the First Schedule to the Central Excise Tariff Act, 1985 for parts of
submersible pumps (CTH-84137097), instead of full exemption. The said noticee has
knowingly evaded the Central Excise duty on the said clearances under the erroneous exemption
certificates under Notification No. 12/2012-CE dated 17.03.2012. The same is required to be
recovered from them invoking extended period under Section 11A(4) of the Central Excise Act,
1944, along with interest under Section 11AA of the Central Excise Act, 1944 and the goods are
liable for confiscation under Rule 25 of the Central Excise Rules 2002.
The assessee has submitted that all the exemption either under notification No.
41.9
12/2012-CE or under 108/95-CE they have affected clearance in the manner prescribed under
various conditions prescribed therein and according to the same they have always informed to
the Jurisdictional Central Excise officers along with the required certificates from appropriate
authority and thereafter they have made clearances and such clearances have always been shown
in their Monthly returns filed by them from time to time, however at no point of time objection
in this regards have been raised. The assessee contended that they are not guilty of omission or
failure to disclose materials for assessment of the clearances made by them including exemption
under notification No. 12/2012-CE. However, I find that ineligibility of conditional exemption
cannot be detected merely based upon excise returns filed by the assessee. Ineligibility of
exemption related to END USE based conditions can be detected when invoices of clearances
are correlated with required certificates and other corroboratory documents. As perthe
Apex Court decision in the case of M/s Mysore Metal Industries [1988 (36) ELT 369 (SC)],
the Hon’ble Supreme Court of India, has held that the burden is on the party who claims
exemption, to prove the facts that entitled him to exemption. The assessee, however claims to
have informed to the Jurisdictional Central Excise Officers, along with the required certificates,
in respect of exempted clearances, prior to making clearance, however, their submission speaks
nothing about the submission of invoices to the Jurisdictional Central Excise officers and
correlate the same with required certificates and amounts shown in their excise returns.
41.10 It is submitted by the assessee that they rely on the CBEC’s Circular No. 1063/2/2018CX, dated 16-2-2018 issued from F. No. 116/2/2018-CX. 3 wherein, at para 5 of PART II, it has
been reported that decision by the Hon’ble High Court of Madras dated 07-05-2015, in the case
of Tamil Nadu Co-op Textile Processing Mills Ltd [CMA No. 3557/2006], where the demand of
Central Excise duty was struck down on the limitation grounds. However, I find that the said
case law is not similar and cannot be applied here. It is further submitted by the assessee
thatin the case on hand the Goods is ordered by GWIL, a company 100% owned by Gujarat
Government for carrying out the supply of Raw Water to GWSSB for further treatment and the
Water
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notified by the Gujarat Government and being implemented through GWIL and GWSSB,
therefore in larger sense the goods are actually used in the Government project.However, I find
that the fact that the goods have been used in a Government project, will have no relevance here
because as per the description of entry no. 233 of notification no. 12/2012-CE, exemption is
granted against eligibility conditions, irrespective of the fact that the goods are used in a
Government Project or not.
The assessee submitted that the administration of the project is being entrusted to
the District Magistrate who is the competent authority to issue the required certificate which was
obtained by GWIL and produced by them before the Assistant Commissioner as required under
Condition No. 23 of Sr. No. 233 of Notification No. 12/2012-CE, they submit that there comes
no charge of suppression of facts into play and they have followed the said procedure as
prescribed, therefore they submit that department cannot allege the charge of suppression of
facts, in the absence of any intention to evade central excise duty. However, I find that Shri
Ravi Solanki, CGM(P), GWIL, procured erroneous certificates from the District Collector,
by way of misstatement and suppression of facts already discussed above and thus connived
with the assessee in duty evasion.

41.11

The assessee further submitted that their unit was audited frequently by the
department and the department was very much in knowledge that they are availing exemption
and based on the audit conducted, the department had served them two show cause notices,
without objecting their exemption and asked them to reverse Cenvat Credit of the input used in
the exempted goods cleared.However, I find that the assessee here refers to the SCNs already
issued to the assessee on a different issue of seeking reversal of Cenvat credit under Rule 6(3)(i)
of Cenvat Credit Rules, 2004, which areNOT based on Departmental AuditBUTarebased on
CERA AUDIT HM no. 24/29.10.2014 (LAR no. 106/2014-15 dated 10.12.2014). CERA Audit
had pointed out that the assessee had availed exemption under notification no. 12/2012-CE
dated 17.03.2012 and not maintained separate records, therefore, they are liable to debit 6% of
the value of exempted clearances. Nowhere in the CERA HM, the CERA, mentions to have
examined the fulfillment of the conditions as to END USE for the clearances being eligible to
the said exemptions. Further, the Audit is not supposed to check every angle of a clearance ,and
certify as to eligibility of exemption. The Audit examines the only selective documents, which
are put by the assessee before the Audit. These facts are also mentioned in the Audit Reports
issued after conducting Audit. Thereby the Audit disclaims to have checked all aspects of the
clearances that took place during the period under Audit. Also, the said SCNs nowhere mentions
in respect of so called exempted clearances to have examined the fulfillment of the conditions as
to END USE for the clearances being eligible to the said exemptions. Therefore, it is
misconceived by the assessee that the Revenue had knowledge in respect of fulfillment of
conditions of END USE of the goods cleared by them.

41.12

The assessee also contended that the fact that they are availing exemption is very
much in knowledge with the department since years together and in such a situation, they could
not be charged with the allegation of suppression of facts.However, as already discussed
hereinabove, I find that ineligibility of conditional exemption cannot be detected merely based
upon excise returns filed by the assessee. Ineligibility of exemption related to END USE based
conditions can be detected when invoices of clearances are correlated with required
certificates and other corroboratory documents. As per the Apex Court decision in the case of
M/s Mysore Metal Industries [1988 (36) ELT 369 (SC)], the Hon’ble Supreme Court of India,
has held that the burden is on the party who claims exemption, to prove the facts that entitled
him to exemption. The assessee, however claims to have informed to the Jurisdictional Central
Excise Officers, along with the required certificates, in respect of exempted clearances, prior to
making clearance, however, their submission speaks nothing about the submission of invoices to
the Jurisdictional Central Excise officers and correlate the same with required certificates and
amounts shown in their excise returns. I find that the assessee never produced the invoices
and other documents even upon being called for to doso by the Jurisdictional Central
Excise Officers. The assessee was asked vide letter dated 23.08.2017, dated 03.04.2018 and
dated 16.04.2018 by the Range Officer to provide details of invoices and work orders of the said
goods cleared under exemption notification no. 12/2012-CE dated 17.03.2012. Instead of
providing details, the assessee defiantly argued vide their letter dated 01.05.2018 that
department had already issued SCN, vide F. No. V.84/15-120/Commr/Aqua/JC/OA-l/2015 dated

41.13
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02.02,2016, in the same matter. However, the said SCN was for a different allegation and not for
allegation of admissibility of exemption. Therefore, the Range Officer, vide his letter dated
09.05.2018 and dated 12.07.2018 further reminded the assessee to provide details of invoices and
work orders of the goods cleared under exemption notification no. 12/2012-CE dated 17.03.2012.
The assessee never bothered to pay any heed to the requests made by the Range Officer to
prove eligibility of the exemption claimed by them and instead adamantly defied to comply.
Even in response to this show cause notice, the assessee has an opportunity to prove, in
response to their claim of eligibility of exemption from payment of duty, however, the assessee,
instead of proving their eligibility to exemption, defiantly argues to divert the issue and thus fails
to prove the eligibility of exemption. Thus, the assessee always deliberately tried to divert the
issue for one or the other excuse.
I find that in the present regime of liberalization, self-assessment and filing of ST41.14
3 returns online, no documents whatsoever are submitted by the said assessee to the department
and therefore the department would come to know about such short-payment of service tax only
during audit or preventive/other checks. As the assessee has short-paid service tax in
contravention of the provisions of the Central Excise Act, 1944 and the rules framed thereunder,
by resorting to suppression and misrepresentation, the same is required to be recovered under
Section 11A(4) of the Central Excise Act, 1944, by invoking extended period. In the case of
M/s.Lalit Enterprises [2010 (17) STR 370 (Tri Chennai)], it was held that /« the light of the fact
that verification of the records resulted in the Department coming to know that the assessees did
not disclose receipt of service charges, therefore, five years period has been correctly invoked
and applied against the assessee as the case falls within the proviso to Section 73(1) of the
Finance Act, 1994 and the demand is not barred by limitation. In the case of M/s Mahavir
Plastics [2010 (255) ELI 241 (Tri Mumbai)], it has been held that if facts are gathered by
department in subsequent investigation, it is not correct to say that the relevant facts were known
to the department during the period of dispute, in such a situation, the decisions of the Apex
Court cited by the Id. Counsel would not be ofany avail to the assessee.
The Government has from the very beginning placed full trust on the
41.15
manufacturers/service providers and accordingly measures like self-assessments etc., based on
mutual trust and confidence are in place. Further, a manufacturer/service provider is not required
to maintain any statutory or separate records under the provisions of the Central Excise Act and
Rules made there under, as considerable amount of trust is placed on them and private records
maintained by them, for normal business purposes are accepted, practically for all the purposes.
All these operate on the basis of honesty of the said assessee; therefore, the governing statutory
provisions create an absolute liability when any provision is contravened or there is a breach of
trust placed on them.
From the evidences, it comes forth that the said assessee has knowingly
41.16
contravened the provisions of the Central Excise Act, 1944 and the rules framed thereunder and
notification no. 12/2012-CE, with intent to evade payment of duty. The deliberate short-payment
of duty by way of suppression of facts as to END USE of the goods cleared by them is in utter
disregard to the requirements of law. This act and omission on the part of the assessee is a breach
of trust deposed on them, and are certainly not in tune with government’s efforts in the direction
to create a voluntary tax compliance regime.
41.17
I find that in this era of self-assessment, the assessee, being a big business house,
cannot be said to be unaware of their liability with respect to payment of duty and non eligibility
of exemption. I hold that every clearance should pass the above discussed tests, to be eligible for
exemption as claimed by the assessee. Further, the onus to prove eligibility of exemption lies
with the assessee. who claims exemption from payment of duty and he has to ensure as to
whether the particular clearance is proved to be eligible for exemption. The assessee is required
to himself assess duty liability in respect of clearances made by him and the facts have to be
recorded in the excise returns filed with the department, by the authorized signatory, in the selfassessment memorandum that he thereby declares that the information given in the Return istrue,
complete and correct in every respect and that he is authorized to sign on behalf of the
assessee.
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41.18
Therefore, I conclusively hold that the assessee has contravened the
provisions of the Central Excise Act, 1944 and the rules framed thereunder and notification
no. 12/2012-CE, by way of misstatement and suppression of facts, with intention to evade
payment of duty, therefore, the amount of duty short-paid is liable to be recovered by
invoking extended period of five years under Section 11A(4) of the Central Excise Act,
1944, along with interest under Section 11AA of the Central Excise Act, 1944.
42.

Confiscation of goods under Rule 25 of Central Excise Rules, 2002.

42.1
I find that as per Rule 25 of Central Excise Rules, 2002, if any manufacturer,
removes any excisable goods in contravention of any of the provisions of these rules or the
notifications issued under these rules; or contravenes any of the provisions of these rules or the
notifications issued under these rules with intent to evade payment of duty,then, all such goods
shall be liable to confiscation.
42.2

As already discussed hereinabove, I conclusively hold that the assessee has
cleared the goods under dispute, in contravention of the provisions of the Central Excise Act,
1944 and the rules framed thereunder and notification no. 12/2012-CE, by way of misstatement
and suppression of facts and thus evaded payment of duty payable on the goods under dispute.
Therefore, I hold that the goods involved are liable for confiscation under Rule
25 ofthe Central Excise Rules 2002.
42.3

43.
Penalty under Section 11 AC of Central Excise Act, 1944, read with Rule 25 of the
Central Excise Rules 2002.
43.1
I find that in the self-assessment era, the assessees are required to be proactive in
declaring their clearances under exemption to the department and fulfilling their tax obligations.
Central Excise Duty being an indirect tax requires the assessee only to collect the same from the
buyers and remit it to the Government. The Government has from the very beginning placed full
trust on the assessees and accordingly measures like Self-assessments etc., based on mutual trust
and confidence are in place. Further, assessees are not required to maintain any statutory or
separate records under the provisions of Central Excise Rules as considerable amount of trust is
placed on the assessees and private records maintained by them for normal business purposes are
accepted, practically for all the purpose of Excise Duty. All these operate on the basis of honesty
of the assessees; therefore, the governing statutory provisions create an absolute liability when
any provision is contravened or there is a breach of trust placed on them. In the instant case, the
assessee had availed ineligible exemption without fulfilling conditions as to END USE of the
products. These facts only came to the knowledge of the Department only when the
intelligence was received from the informer.I find that the assessee failed to furnish the
invoices and other details of clearances of goods, claimed by the assessee as exempt even upon
being specifically called for by the Range Officer, vide his letters discussed hereinabove. This act
of the said assessee is tantamount as willful misstatement and suppressing the facts with an
intention to evade duty payment. Therefore, the assessee is liable for penal action as per Section
11 AC of the Central Excise Act, 1944 for making willful misstatement and suppression of facts
from the department, with an intention to evade duty payment.
As amply discussed hereinabove, the assessee has suppressed the facts and
contravened the provisions of the Central Excise Act, 1944 and the rules framed thereunder and
notifications issued thereunder, as specified above and as such the consequences shall
automatically follow. The Hon’ble Supreme Court has settled this issue in the case of M/s
Dharamendra Textile Processors [2008 (231) E.L.T. 3 (S.C.)] and further clarified in the case of
M/s Rajasthan Spinning & Weaving Mills [2009 (238) E.L.T. 3 (S.C)]. Hon’ble Supreme Court
has said that the presence of malafide intention is not relevant for imposing penalty and mens rea
is not an essential ingredient for penalty for tax delinquency which is a civil obligation.
Therefore, I hold that on account of all the above narrated acts of commission and omissions on
the part of the assessee, they have rendered themselves liable to penalty of the maximum
permissible amount under Rule 25 of Central Excise Rules, 2002 read with Section 11AC of the
43.2
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Central Excise Act, 1944, as prevailed at the relevant time, in as much as they have suppressed
the material facts from the department, as discussed hereinabove.
I find that as per Rule 25 of Central Excise Rules, 2002, read with Section 11AC
of Central Excise Act, 1944,where any duty of excise has not been levied or paid or has been
short-levied or short-paid by reason of fraud or collusion or any wilful mis-statement or
suppression of facts, or contravention of any of the provisions of this Act or of the rules made
thereunder with intent to evade payment of duty, the person who is liable to pay duty as
determined under section 11A shall also be liable to pay a penalty equal to the duty so
determined.
43.3

As already discussed hereinabove, I conclusively hold that the assessee has
cleared the goods under dispute, in contravention of the provisions of the Central Excise Act,
1944 and the rules framed thereunder and notification no. 12/2012-CE, by way of misstatement
and suppression of facts and thus evaded payment of duty payable on the goods under dispute.
43.4

Therefore, I hold that the assessee is liable to pay a penalty under Section
11AC of Central Excise Act, 1944, equal to the duty payable on the goods under dispute.

43.5

44.

Interest under Section 11AA of Central Excise Act, 1944.

I find that as per the ER-1 returns filed by the assessee for the period from
December, 2013 to April, 2017, the assessee has cleared goods under exemption under
notification no. 12/2012-C.E. dated 17.03.2012, involving duty amounting to Rs.1,43,47,178/-.
The assessee was asked vide letter dated 23.08.2017, dated 03.04.2018 and dated 16.04.2018 by
the Range Officer to provide details of invoices and work orders of the said goods cleared under
exemption notification no. 12/2012-CE dated 17.03.2012. Instead of providing details, the
assessee defiantly argued vide their letter dated 01.05.2018 that department had already issued
SCN, vide F. No. V.84/15-120/Commr/Aqua/JC/OA-l/2015 dated 02.02.2016, in the same
matter. However, the said SCN was for a different allegation and not for allegation of
admissibility of exemption. Therefore, the Range Officer, vide his letter dated 09.05.2018 and
dated 12.07.2018 further reminded the assessee to provide details of invoices and work orders of
the goods cleared under exemption notification no. 12/2012-CE dated 17.03.2012. The assessee
never bothered to pay any heed to the requests made by the Range Officer to prove eligibility
of the exemption claimed by them and instead adamantly defied to comply. Even in response to
this show cause notice, the assessee has an opportunity to prove, in response to their claim of
eligibility of exemption from payment of duty, however, the assessee, instead of proving their
eligibility to exemption, defiantly argues to divert the issue and thus fails to prove the eligibility
of exemption. Thus, the assessee always deliberately tried to divert the issue for one or the
other excuse.
44.1

44.2

Therefore, I conclusively hold that the assessee has contravened the provisions of
the Central Excise Act, 1944 and the rules framed thereunder and notification no. 12/2012-CE,
by way of misstatement and suppression of facts, with intention to evade payment of duty,
therefore, the amount of duty short-paid is liable to be recovered by invoking extended period of
five years under Section 11A(4) of the Central Excise Act, 1944, along with interest under
Section 11AA of the Central Excise Act, 1944.

44.3

I find that as per Section 11AA of Central Excise Act, 1944,the person, who is
liable to pay duty, shall, in addition to the duty, be liable to pay interest at the specified rate,
whether such payment is made voluntarily or after determination of the amount of duty under
section 11A.
44.4

Therefore, I hold that the assessee is liable to pay interest under Section
11AA of Central Excise Act, 1944, at the specified rate, on the amount of duty short-paid by
the assessee, as discussed hereinabove.

45.
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Personal Penalty under Rule 26 of Central Excise Rules, 2002.

M

45.1
I find from the facts discussed hereinabove that the goods cleared by the noticee
were not meant for setting up of water treatment plant but were for just supply of raw water from
its source. Therefore, the same were not eligible for exemption under Notification no. 12/2012
C.E. dated 17.03.2012 (Sr. No.233). Shri Abhinaya Jayantibhai Patel, Director of the assessee,
has confessed vide his statement on 06.03.2017, under Section 14 of the Central Excise Act,
1944, that he is the Director of M/s. Aqua Machineries Pvt. Ltd.; and that being director, he
becomes fast aware with all the day to day business activities of his company, including matters
related to Central Excise. He has played an important role in duty evasion by the noticee. Thus
Shri Abhinaya Jayantibhai Patel, Director of M/s. Aqua Machineries Private Limited,
acquired possession of, or is in any way concerned in manufacturing, transporting, removing,
depositing, keeping, or in any other manner deals with any excisable goods which he had known
or has reasons to believe are liable for confiscation under the Act or these rules. All these acts or
omission and commission on the part of Shri Abhinaya Jayantilal Patel, Director has rendered
himself liable for penalty under Rule 26 of Central Excise Rules, 2002.
The co-noticee director, Shri Abhinaya Jayantibhai Patel, Director of M/s.
45.1.1
Aqua Machineries Private Limited, in his defense submission dated 18.04.2019, submitted that
there is no denying of the fact that he is Director of M/s Aqua Machineries Pvt, Ltd and
looking after day to day Business activities including matter related Central Excise of the
said Company. Also, at the time of personal hearing on 18.06.2020, Shri Abhinaya
Jayantibhai Patel, appeared himself and reiterated their earlier submission.
I find that as per Rule 26of Central Excise Rules, 2002, any person who acquires
possession of, or is in any wayconcerned in transporting, removing, depositing, keeping,
concealing, selling or purchasing, or in any other manner deals with, any excisable goods
which he knows or has reason to believe are liable to confiscation under the Act or these
rules, shall be liable to a penalty not exceeding the duty on such goods.
45.1.2

Therefore, I hold that Shri Abhinaya Jayantibhai Patel, is Director of M/s
45.1.3
Aqua Machineries Pvt. Ltd and responsible for looking after day to day Business activities
including matter related to Central Excise of the said Company and thus dealt with,
disputed excisable goods, which he knew and had sufficient reason to believe that the
disputed goods were liable to confiscation under the Central Excise Act, 1944 or the
Central Excise Rules, 2002. Therefore, I hold that Shri Abhinaya Jayantibhai Patel, Director
of M/s Aqua Machineries Pvt. Ltd, is liable to pay penalty of the maximum amount
permissibleunder Rule 26 of Central Excise Rules, 2002.
I find from the facts discussed herein above, that the goods cleared by the noticee
45.2
were not meant for setting up of water treatment plant but were for just supply of raw water
from its source. Therefore, the same were not eligible for exemption under Notification no.
12/2012 CE dated 17.03.2012 (Sr. No.233). Shri Basant Maurya, Senior Accountant and
Authorized Signatory of the noticee has confessed vide his statement on 31.01.2017, under
Section 14 of the Central Excise Act, 1944, that he works as Senior Accountant and Authorized
Signatoryof M/s. Aqua Machineries Pvt. Ltd.; thathe is aware with the day to day activity related
to Central Excise matters of the firm; and that he has been mainly attending the genera) office
work including Central Excise matters and he is well conversant with the law, procedure and
practice of Central Excise Act, 1944 and the rules made there under. Thus, he has played an
important role in duty evasion by the noticee. Shri Basant Maurya acquired possession of, or is
in any way concerned in manufacturing, transporting, removing, depositing, keeping, or in any
other manner deals with any excisable goods which he had known or has reasons to believe are
liable for confiscation under the Act or these Rules. All these acts or omission and commission
on the party of Shri Basant Maurya has rendered himself liable for penalty under Rule 26 of
Central Excise Rules, 2002.
The co-noticee accountant, Shri Basant Maurya, Senior Accountant and
45.2.1
Authorized Signatory of M/s. Aqua Machineries Private Limited, in his defense submission
dated 18.04.2019, submitted that there is no denying of the fact that he is Senior Accountant
and Authorized signatory of M/s Aqua Machineries Pvt Ltd and looking after day to day
activity related to Excise matter of the Company.Also, at the time of personal hearing on
18.06.2020, Shri Basant Maurya appeared himself and reiterated their earlier submission.
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I find that as per Rule 26of Central Excise Rules, 2002, any person who acquires
possession of, or is in any wayconcerned in transporting, removing, depositing, keeping,
concealing, selling or purchasing, or in any other manner deals with, any excisable goods
which he knows or has reason to believe are liable to confiscation under the Act or these
rules, shall be liable to a penalty not exceeding the duty on such goods.
45.2.2

Therefore, 1 hold that Shri Basant Maurya is Senior Accountant and
Authorized Signatory of M/s. Aqua Machineries Private Limitedand responsible for looking
after day to day Business activities including matter related to Central Excise of the said
Company and thus dealt with, disputed excisable goods, which he knew and had sufficient
reason to believe that the disputed goods were liable to confiscation under the Central
Excise Act, 1944 or the Central Excise Rules, 2002. Therefore, I hold that Shri Basant
Maurya, Senior Accountant and Authorized Signatory of M/s. Aqua Machineries Private
Limitedisalso liable to pay penalty under Rule 26 of Central Excise Rules, 2002.

45.2.3

1 find that the Excise duty exemption certificate has been signed and
recommended for approval by Shri Ravi Solanki, the Chief General Manager (Projects), GWIL,
Gandhinagar, for erroneous exemption under Notification 12/2012 CE dated 17.03.2012 (Sr.
No.233), contrary to the facts that the said projects did not involve water treatment plant.
Vide letter ref no. GWIL/BHACHAU PS/PAC/110 dated 19.01.2015 and letter ref no.
GW1L/BHACHAU PS/EXCISE/275 dated 09.02.2015, the CGM(P), GWIL has undertaken
whole responsibility in respect of issuance of Exemption Certificate and recommended to issue
above said certificates, with clear understanding in this respect. Being a person of the caliber and
technical know-how of the Chief General Manager (Projects), he is well versed with the
difference between water supply projects and water treatment plants. He must be well conversant
with the terminology of water treatment plant and won’t confuse with water supply projects.
Thus, Shri Ravi Solanki, Chief General Manager (Projects), GWIL, Gandhinagar has
intentionally connived with the noticee to evade the payment of duty, amounting to
Rs.l,10,80,086/-, in respect of clearances of items of machinery, made to GWIL or upon
recommendation of GWIL(as per sr. no. 1 of Table-2, at para 30.8.2, involving duty
amounting to Rs.40,61,739/-, on the clearances made to GWILara/ as per sr. no. 2 of Table-2,
above, involving duty amounting to Rs.70,18,347A, on the clearances, recommended by
GWIL, made to the customers other than GWIL) for drinking water supply project, ineligible
under serial number 233 of notification no. 12/2012-CE. Thus, Shri Ravi Solanki, the Chief
General Manager (Projects), GWIL, Gandhinagar, has rendered himself liable for penalty under
Rule 26 of Central Excise rules, 2002.
45.3

Shri Ravi Solanki, Chief General Manager (Project), M/s Gujarat Water
Infrastructure Limited, submitted his defense submission dated 19/05/2019 and at the time of
personal hearing, he also appeared and reiterated his submissionand requested to consider the
same. Shri Ravi Solanki, submitted that he is BE (Mechanical) by qualification and working as
Chief General Manager, at Gujarat Water Infrastructure Limited. He accepted that GWIL had to
supply Raw water from canal or reservoirs to GWSSB, who is engaged in the Purification of
Raw Water supplied by GWIL and the supply of Raw Water by GWIL is a process to feed water
in to Water Treatment Plant of GWSSB. However, I find that this submission itself proves that
the goods procured by GWIL were never used to set up treatment plant and this fact was very
much knowledge of Shri Ravi Solanki. I further find that the Excise duty exemption certificate
to procure the disputed goods, had been signed and recommended for approval by Shri Ravi
Solanki, the Chief General Manager (Projects), GWIL, Gandhinagar, for erroneous exemption
under Notification 12/2012 CE dated 17.03.2012 (Sr. No.233), contrary to the facts that he knew
that the said projects did not involve water treatment plant. Thus, I hold that Shri Ravi
Solanki, Chief General Manager (Projects), GWIL, Gandhinagar hadintentionally connived with
the noticee to evade the payment of duty payable on the goods cleared to GWIL or other parties,
on the basis of erroneous certificates recommended by Shri Ravi Solanki.
45.3.1

Shri Ravi Solanki, further submitted that the activity carried out by his company
was not in isolation but the creation of infrastructure was an Integral Part of setting up of Water
Treatment Plant by GWSSB. However, I find thatthe disputed goods have not been proved by
Shri Ravi Solanki, to have been used for setting up of water treatment plant. As submitted by
Shri Ravi Solanki, work of Water Treatment Plant had been carried out by GWSSB and not by
his company, i.e. GWIL.
45.3.2
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f..
45.3.3

Shri Ravi Solanki, further submitted that for carrying out the work of
infrastructure, created by GWIL, for supply of raw water to Water Treatment Plant created by
GWSSB, various materials had to be supplied by the successful bidders and in each and every
project, they created, it was mentioned that such materials are exempted vide Notification No
6/2006, substituted vide 12/2012-CE; that accordingly Bidders were always clarified to quote
their Price excluding Excise Duty; that simultaneously, as per the conditions stipulated therein,
they were supposed to provide certificate from the District Collector or District Magistrate, in
whose Jurisdiction, such materials had to be used in the Water Treatment Plant; that they had
provided certificate at various point of time to M/s Aqua Machineries Ltd., who were successful
Bidder for supply of various materials for use in such Integrated Water Treatment Plant or say
Water Supply Plant. Here, I observe that Shri Ravi Solanki has himself accepted that they did
not build the Water Treatment Plant but GWSSB created Water Treatment Plant and GWIL, by
using the disputed goods, created infrastructure for supply of raw water to Water Treatment Plant
created by GWSSB.
45.3.4

Shri Ravi Solanki submitted that according to the explanation given in the
notification, the activities carried out between the point of supply of Raw Water to first storage of
Water Treatment Plant is considered as Water Treatment Plant; that as the items they needed for
this point, they had got issued the said certificates for claiming exemption by M/s Aqua
Machineries Ltd. However, I observe that no such explanation exists there under the said
notification no. 12/2012-CE. Even if he refers to clause (2) or (3) of entry no. 233 under the
said notification no. 12/2012-CE, it is applicable for pipes and pipe fittings only and not for
items of machinery procured by them, from M/s Aqua Machineries Ltd.
45.3.5
Shri Ravi Solanki further submitted that the Ultimate beneficiary was the
Government of Gujarat who undertake its function to provide drinking water to the population of
the state; that he had nothing to gain out of these activities which he had performed as a part of
his duty, which includes Providing Certificate to their vendor as and when required for the
purpose of availing exemption under Notification No. 12/2012-CE; that therefore, he is not
concerned otherwise in the matter; that if at all the issue becomes necessary, it should have been
issued to GWIL. However, I find that in the Annexure II of the said pre-bid queries, it is clearly
mentioned that ‘in case the contractor does not get the excise duty exemption benefit, no payment
against excise duty will be made by GWIL clearly, meaning that it would not impact the GWIL,
whether the contractor gets the excise duty exemption benefit or not, as no payment against
excise duty would be made by GWIL to the Contractor. Thus, contrary to the submission of Shri
Ravi Solanki, it is established that the ultimate beneficiary is the Contractor and not the
Government of Gujarat, through its company, M/s GWIL.

I find that the District Collector, Kachchh, vide his letter dated 21.02.2017,
informed that the said exemption certificates dated 24.01.2015 and 13.02.2015 have been issued,
in favour of M/s Aqua Machineries Pvt. Ltd., Ahmedabad, on the basis of recommendations
made by the Chief General Manager (Project), GWIL, Gandhinagar, for the project of Bhachau
Pumping Station. He informed that the Chief General Manager (Project) vide his letter No.
GWIL/Bhuj-Kutch/950/2016 dated 05.05.2016 submitted that after careful consideration, as the
Excise duty exemption was admissible as per Government of India’s Notification, the issue was
clarified in the context of Notifications referred to in letter No. GWIL/806/2016 dated
22.04.2016, during pre-bid queries also, before calling for the bids and all the participants in
tender were informed to bid the price without Excise Duty and it was implemented accordingly.
However, I find that in the Annexure II of the said pre-bid queries, it is clearly mentioned that
‘in case the contractor does not get the excise duty exemption benefit, no payment against excise
duty will be made by GWIL’. In the referred letter dated 05.05.2016, Shri Ravi Solanki, CGM of
GWIL, clarified to the District Magistrate that the excise duty exemption admissible was as per
the GOI’s Notification No.12/2012-CE and the issue was clarified in the context of pre-bid
queries before calling for the bids and all the participants in tender were informed to bid the
price without excise duty and it was implemented accordingly, but misstated to the District
Magistrate and suppressed the fact mentioned in the Annexure II of the said pre-bid queries,
that ‘in case the contractor does not get the excise duty exemption benefit, no payment against
excise duty will be made by GWIL’. Thus, Shri Ravi Solanki, CGM of GWIL favored the
assessee by hiding the facts. Not only this, Shri Ravi Solanki, CGM of GWIL, misguided the
District Magistrate, vide his letter no. GWIL/806/2016 dated 22.04.2016 (discussed in Para 12 of
45.3.6
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the SCN referred by the assessee), by stating that the excise exemption benefit has been
generated for the state government, since it was clear during the contract agreement that the
rates to be quoted are with excise exemption, the benefit has not been granted to the
agency(referred herein this SCN as the assessee), despite the fact that it was clear during the
pre-bid queries (Annexure II) that in case the contractor does not get the excise duty exemption
benefit, no payment against excise duty will be made by CIVIL, which obviously means that the
assessee was ultimately benefitted. bv wav of evasion of duty in the name of the said exemption.
recommended by Shri Ravi Solanki. Thus, I come to conclude that Shri Ravi Solanki, Chief
General Manager (Projects), GWIL, Gandhinagar has intentionally connived with the noticee to
evade the payment of duty, amounting to Rs.1,10,80,086/-, in respect of clearances of items of
machinery, made to GWIL or upon recommendation of GWIL, for drinking water supply
project, ineligible under serial number 233 of notification no. 12/2012-CE.
45.3.7 Shri Ravi Solanki submitted that the District Magistrate is an Administrator appointed
by the Government of Gujarat, in whose jurisdiction such Water Supply Plants are being set up,
is the Administrative Head to monitor the activities carried out by the Government of Gujarat;
that after a lot of deliberation between GWIL and District Magistrate, the said certificate was
issued in the aforesaid back drop looking the activities of Supply of Raw Water by GWIL to
GWSSB to be integrally connected; that the goods acquired against the said Certificate issued
from the District Magistrate in whose jurisdiction the Water Supply Project is being created and
implemented by GWIL is so used and not elsewhere; that therefore, the certificate issued by the
District Magistrate was correct and he (Shri Ravi Solanki)cannot be held responsible for his
bonafide in bringing correct facts to the notice of the District Magistrate; that the certificate in
question was issued by the District Magistrate was for the goods Intended use of the Integral
Part of the water Supply Projects; that this certificate was issued on request by GWIL, as the
said materials were required in the project of GWIL to feed Raw Water to GWSSB, which has to
construct water treatment Plant; that as explained above, this stage is covered in the definition of.
Water Treatment Plant and hence there is no deliberate attempt to gain anything personally by
him and the recommendation made by GWIL to the District Magistrate for issuing the said
certificate is based on the practice followed by their company, years to gather, since 2002, i.e. on
issuance of Notification No. 47/2002-CE amended or substituted from time to time, last
substitution being Notification No. 12/2012-CE; that therefore charge of mis-guiding the District
Collector by him is not correct and is without locus.However, I find that the Excise duty
exemption certificate had been signed and recommended for approval by Shri Ravi Solanki, the
Chief General Manager (Projects), GWIL, Gandhinagar, for erroneous exemption under
Notification 12/2012 CE dated 17.03.2012 (Sr. No.233), contrary to the facts that the said
projects did not involve water treatment plant. Being a person of the caliber and technical
know-how of the Chief General Manager (Projects), he is well versed with the difference
between water supply projects and water treatment plants. He must be well conversant with the
terminology of water treatment plant and won’t confuse with water supply projects.Thus, Shri
Ravi Solanki, CGM of GWIL favored the assessee by hiding the facts.
45.3.8 Shri Ravi Solanki further submitted that the careful reading of the aforesaid Rule 26,
reveals that the penalty under the said rule is imposable on any person who acquires possession
of, or is in any way concerned in transporting, removing, depositing, keeping, concealing, selling
or purchasing, or in any other manner deals with, any excisable goods, which he knows or has
reason to believe, are liable to confiscation under the Act or these rules, however the show cause
notice fails to demonstrate, how he, being employee of GWIL, is concerned with acquiring
possession of, or is in any way concerned in transporting, removing, depositing, keeping,
concealing, selling or purchasing, or in any other manner dealing with, any excisable goods and
in absence of any such evidence, he cannot be subjected to penalty under Rule 26.However, I
find that the goods in question has been procured by GWIL and Shri Ravi Solanki, being the
Chief General Manager (Projects), GWIL dealt with clearance of the excisable goods in question.
The Excise duty exemption certificate had been signed and recommended for approval by Shri
Ravi Solanki, the Chief General Manager (Projects), GWIL, Gandhinagar, for erroneous
exemption under Notification 12/2012 CE dated 17.03.2012 (Sr. No.233), contrary to the facts
that the said projects did not involve water treatment plant.Vide letter ref no.
GWIL/BHACHAU PS/PAC/110 dated 19.01.2015 and letter ref no. GWIL/BHACHAU
PS/EXCISE/275 dated 09.02.2015. Shri Ravi Solanki. CGMfPh GWIL has undertaken whole
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responsibility in respect of issuance of Exemption Certificate and recommended to issue above
said certificates, with clear understanding in this respect. Thus, Shri Ravi Solanki, Chief General
Manager (Projects), GWIL, Gandhinagar has intentionally connived with the noticee to evade
the payment of duty and rendered himself liable for penalty under Rule 26 of Central Excise
rules, 2002.

45.3.®

I find that Shri Ravi Solanki has played the key role in evasion of duty, by the
assessee, M/s Aqua Machineries Pvt. Limited, amounting to Rs.1,10,80,086/-, in respect of
clearances of items of machinery, made to GWIL directly or through other parties, upon
recommendation of CGM(P) of GWIL.I find that the Excise duty exemption certificates had
been signed and recommended for approval by Shri Ravi Solanki, the Chief General Manager
(Projects), GWIL, Gandhinagar, for erroneous exemption under Notification 12/2012 CE dated
17.03.2012 (Sr. No.233), contrary to the facts that the said projects did not involve water
treatment plant. Vide letter ref no. GWIL/BHACHAU PS/PA C/110 dated 19.01.2015 and letter
ref no. GWIL/BHACHAU PS/EXCISE/275 dated 09.02.2015, and such other letters, the
CGM(P), GWIL hadundertaken whole responsibility in respect of issuance of Exemption
Certificate and recommended to issue above said certificates, with clear understanding in this
respect. Being a person of the caliber and technical know-how of the Chief General Manager
(Projects), he is well versed with the difference between water supply projects and water
treatment plants. He must be well conversant with the terminology of water treatment plant and
won’t confuse with water supply projects. Vide letter no. GWIL/806/2016 dated 22.04.2016 of
GWIL, it is found that the Chief General Manager (Project), GWIL, Gandhinagar, had clarified
to the Collector, Kuchchh, in respect of eligibility concerns that the said notifications no. 47/2002
dated 06.09.2002 and 12/2012 dated 17.03.2012, GWIL is providing water for the purpose of
drinking water to the people, which are further being utilised by the GWSSB for filter
plant and distribution by the RWSS. This clarification, itself proves that the said project
executed by GWIL did not involve Water Treatment Plant. Vide his statement dated 27.03.2017,
Shri Ravi Solanki, also affirmed that their project did not involve the treatment of water. Thus,
Shri Ravi Solanki, Chief General Manager (Project), GWIL, Gandhinagar has intentionally
misguided the Collector Kachchh to issue the above said erroneous exemption certificates. Thus,
Shri Ravi Solanki, Chief General Manager (Projects), GWIL, Gandhinagar has intentionally
connived with the noticee to evade the payment of duty, amounting to Rs.1,10,80,086/-, in
respect of clearances of items of machinery, made to GWIL or upon recommendation of
GWIL, for drinking water supply project, ineligible under serial number 233 of notification no.
12/2012-CE..In view of this, I hold that it would be unfair to exonerate a person, who has played
the key role in evasion of duty, as much as, amounting to Rs.1,10,80,086/-. Therefore, in the
interest of justice, I conclusively hold that Shri Ravi Solanki, Chief General Manager
(Projects), GWIL, Gandhinagar, has rendered himself liable for penalty,under Rule 26 of Central
Excise rules, 2002.

46.

In view of my above findings, I pass the following order:
ORDER
a) I hereby hold that the Goods, valued at Rs.22,11,71,116/- cleared under ineligible
exemption, are liable for confiscation under Rule 25 of the Central Excise Rules, 2002,
out of the total goods proposed in the SCN, valued at Rs.23,86,45,977/-, less
Rs.1,74,74,861/-, related to the clearances, where the assessee has submitted relevant
documents and certificates, which, I have gone through and satisfied myself as to
eligibility of exemption claimed by the assessee.Since, the goods,being held liable to be
confiscated, were not detained and the same are not physically available, 1 refrain to
impose fine in lieu of confiscation;
b) I hereby confirm the demand of Central Excise Duty, not paid by the assessee, amounting
to Rs.1,32,98,687/- (Rs.One Crore, Thirty Two Lakh, Ninety eight thousand, Six hundred
and eighty seven only),payable on the Goods cleared under ineligible exemption,as
proposed in the subject SCN under Section 11A(4) the Central Excise Act,1944and order
recovery of the same, from the assessee, in terms of the Central Excise Act, 1944 and the
Central Goods & Service Tax Act, 2017;
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c) I hereby drop the demand of Central Excise Duty, amounting to Rs.10,48,491/-, (Rs.Ten
Lakh, Forty Eight Thousand, Four Hundred and Ninety One only), related to the
clearances, where the assessee has submitted relevant documents and certificates, which, I
have gone through and satisfied myself as to eligibility of exemption claimed by the
assessee.
d) I hereby order that interest at the prescribed rate should be charged and recovered from
the assessee as applicable from time to time on the above said amount at clause (b) above,
due from the assessee, under the provisions of Section 11AA of the Central Excise Act,
1944;
e) I hereby impose a penalty of Rs. 1,32,98,687/- (Rs.One Crore, Thirty Two Lakh, Ninety
eight thousand, Six hundred and eighty seven only),under Rule 25 of the Central Excise
Rules, 2002 read with Section 11 AC of the Central Excise Act, 1944, upon the assessee
and order recovery of the same, from the assessee, in terms of the Central Excise Act,
1944 and the Central Goods & Service Tax Act, 2017;
f) I hereby impose a penalty of Rs. 1,32,98,687/- (Rs.One Crore, Thirty Two Lakh, Ninety
eight thousand, Six hundred and eighty seven only),under Rule 26 of the Central Excise
Rules, 2002, upon Shri Abhinaya Jayantibhai Patel, Director of M/s. Aqua
Machineries Private Limited and order recovery of the same, from him, in terms of the
Central Excise Act, 1944 and the Central Goods & Service Tax Act, 2017;
g) I hereby impose a penalty of Rs. 44,32,895/- (Rs.Forty Four Lakhs Thirty Two Thousand
Eight Hundred Ninty Five Only),under Rule 26 of the Central Excise Rules, 2002, upon
Shri Basant Maurya, Senior Accountant and Authorized Signatory of M/s. Aqua
Machineries Private Limited and order recovery of the same, from him, in terms of the
Central Excise Act, 1944 and the Central Goods & Service Tax Act, 2017; and
h) I hereby impose a penalty of Rs.2000000/- (Twenty lakhs only), under Rule 26 of the
Central Excise Rules, 2002, upon Shri Ravi Solanki, Chief General Manager (Project),
M/s Gujarat Water Infrastructure Limited, Dr. Jivraj Mehta Bhavan, Block no. 1, First
floor, Sector - 10, Gandhinagar - 382010 and order recovery of the same, from him, in
terms of the Central Excise Act, 1944 and the Central Goods & Service Tax Act, 2017.

u(Ravindra Rumar Tiwari)
Joint Commissioner,
Central GST, Ahmedabad-South.

F. No. : V.84/4-48/Aqua/OA-I/18-19
DIN No.
BY R.P.A.D./BY HAND
To,

M/s. Aqua Machineries Private Limited,
Plot No. 3821, Phase-IV,
GIDC, Vatva, Ahmedabad-382445.
Shri Abhinaya Jayantibhai Patel, Director of
M/s. Aqua Machineries Private Limited,
Plot No. 3821, Phase-IV,
GIDC, Vatva, Ahmedabad-382445.
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Date: 09/10/2020

3

•7*-

J-

Shri Basant Maurya, Senior Accountant and Authorized Signatory of
M/s. Aqua Machineries Private Limited,
Plot No. 3821, Phase-IV,
GIDC, Vatva, Ahmedabad-3 82445.
Shri Ravi Solanki, Chief General Manager (Project),
M/s Gujarat Water Infrastructure Limited,
Dr. Jivraj Mehta Bhavan, Block no. 1, First floor,
Sector - 10, Gandhinagar-382010.
Copy to ;

(1)
(2)
(3)
(4)
(5)
(6)

The Principal Commissioner, Central GST, Ahmedabad South.
The Assistant Commissioner (RRA), Central GST, Ahmedabad South
The Assistant/Deputy Commissioner, Central GST, Div.III, Ahmedabad-South.
The Superintendent, Central GST, Range I, Division-111, Ahmedabad South.
The Assistant Commissioner (System), Central GST, Ahmedabad South.
Guard File.
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